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PREFACE

In the 2011Tour de France Mark Cavendish — a native of that other Crown
Dependency, the Isle of Man — won five stages amdhed the race with the Green
Jersey. When asked to reflect on his performanise ctnstant refrain was that,
although he finished the race with his hands inalmghe could not have done so
without the capable and dedicated support of l@amteSimilarly, although writing a
thesis is a task for one, it cannot be done alonethanks to all who have assisted
me. Particular mention must be made of the Chalsieeids Education Trust, which
funded the first three years of my study, Sir PhBiailhache, who brought the idea
of this thesis and the means to do it togeth&dyocate Dr John Kelleher, Advocate
Gordon Dawes (and Andrea Holford), and my longewirify supervisors: Professor
Kenneth Reid, and Professor George Gretton. | an gfateful to the late Hazel
Bailey, and all who helped me at the Guernsey Amehparticularly Dr Darryl
Ogier), the Jersey Archive, the Jersey Instituteanst (particularly Lori-Ann Foley),
the Jersey Judicial Greffe, the Jersey Law Offid@epartment, the Jersey Public
Library, the Jersey Society Library, and the Pwaudlibrary in Guernsey.
Additionally, | — and the chapter amisinageand nuisance in particular — benefited
greatly from time spent at the Max Planck Institie Comparative and
International Private Law in Hamburg, both in thbrdry and with Professor
Zimmermann’sLehrstuhl A full list of thanks would be very long indeederci a

tous

Chan urrainn dhomh crioch a chur air seo gun taimglheil a thoirt do Sheonaidh,
an duine agam, oir is ann airson a bha a’' chuiduamnbhotha de chudthrom &

ghnothaich. A-nise feumaidh mise mo dhichioll aait@nh air a shon-san...

1800 Year®91.
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ABSTRACT

Jersey law, and within it Jersey property law, tex®ived little academic attention.
This thesis seeks to examine, and provide a sysiea@ount of, the Jersey law of
property. Specific aspects of substantive law atploeed. From these, general

observations about the nature and structure ofgotpjaw are made.

Unsurprisingly, given the small size of the isladeérsey has a relatively limited
amount of indigenous legal material to offer, ma¢ht in French. Inevitably, there
are gaps in the sources and some way of addretisasg has to be determined
before a systematic account of the law is possihléastic writing and modern case-
law demonstrate consistent recourse to the laveghar jurisdictions when gaps are
encountered. Norman law, modern French law, andigngaw (to a much lesser
extent and mainly where it conforms to Roman lasg)wsed in the cases on property
law, and thus also in this thesis. Reference is alade to the law of Guernsey
(Jersey’s sister jurisdiction) but the difficultieacountered in researching Jersey law

are no less evident there.

In areas such as the law of servitudes, Roman dagitéen referred to explicitly by
the Jersey jurists and by the commentators on Noteva. The influence of Roman
law is also evident in the division between reghts and personal rights, sometimes
barely visible in Jersey law, and is also a gend@atkdrop to the rules on
classification of things. Norman feudal law remawestigially in place but the
structure of the law and its individual rules beaany civilian characteristics. For
this reason, in addition to Jersey sources, Norlaanmodern French law, and any
other materials used by the courts, other jurigmhist with civilian systems of
property law are also referred to, specifically edxqurisdictions, of which Jersey is

one.
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INTRODUCTION

Jersey is an Island in the English Channel, locatednd one hundred miles south of
England and fourteen miles west of the French Gmtgreninsula. It is the most
southerly of the Channel Islands and, at nine nifl@® west to east and five miles
from north to south, it is also the largest. Itgyefive square miles support around
92,500 permanent residedtdhe main settlement is the town of St Helier, ba t

south coast of the Island. The main language idigmg

The Channel Islands are “possessions of the En@lishivn — dependencies of the
Crown, outside of the United Kingdom"The Duchy of Normandy, of which the
Channel Islands were formerly part, became unitiekd the English Crown in 1066.
In 1204, King John lost Continental Normandy to Erench King, Philip Augustus.
The Channel Islands, however, retained their alegg to the English KingDespite
this separation from Continental Normandy, sigaifitinfluence from English law
has come only relatively recently, and not to adlaas of the law. Jersey has its own

legislative assembly: the States of Jersey.

Jersey law has its own distinctive character, whikmow being re-interpreted
through the medium of the English language, andldrgely English-speaking
lawyers and judges. Related to this, Jersey is>aednjurisdiction, that is to say,
Jersey law has been influenced by both (Englismmon law and the civil laW.

Therefore, in addition to considering French lawe{pand post-codification) and
English law alongside Jersey law, reference torathiged jurisdictions can usefully

be made.

! States of Jersey, Statistics Unit, populatiomesté for 2009.

2 For further general information (for example): Qeesne, ch 1; Kelleher, chs 1, 2.

3 J Jowell “The UK’s Power Over Jersey’s Domesti¢ait” in Bailhache800 YearsConsider also:
Interpretation Act 1978, s5, schedule 1.

* See further, for example: Le Quesne, 297.

® For history, see: Le Quesne, @&9seq Le Patourel, 117 — 118; Lemasurier, 205 — 228,2293.

® See generally: Palmétixed
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The first chapter in this thesis provides a genevatview. Thereafter, some specific
areas are considered. For reasons of time and ,spaaeell as seeking to balance
breadth and depth, many areas have not been covéreg@ vouloir a la fois, c’est
s’exposer a ne rien obtenit'The specific areas examined reflect the approgiotnt
to the research. There are three chapters on aspiette law of servitudes. This was
where research began, on the basis that the laservftudes tends to have been
present in western legal systems for several cestufJersey law proved to be no
exception.) Thus, the law of servitudes is an avbare a reasonable body of legal
sources has had time to build up. Not only did faslitate research, but it also
provided the important additional benefit of conwngysomething of the nature and
sources of Jersey property law as a whole.

As the feudal system of land tenure has never bBbelished in Jersey, research into
the history and present-day extent of that syste® elearly also important, both for
its own sake and — again — in order to build aypecbf the nature of property law as

a whole.

The remaining chapters which cover specific aratfger than matters of structure or
sources concern the voluntary transfer of immoweghbperty, and/oisinageand

nuisance. The former was chosen because the protésmnsfer is a fundamental
part of any system of property law. It is regretthdt a corresponding chapter on
moveable property could not be included; some rekaan the topic was carried out,
but constraints of time and space prevented ittusman. The latter was chosen
because, during the course of research, two casebed the level of the Court of
Appeal in Jersey and raised interesting taxononucastions about the boundary

between property law and the law of tort.

The focus of the thesis is principally on immovegbtoperty as can be seen from the
chapters on feudal land tenure, transfer of immblesa servitudes, and voisinage.
Nonetheless, this is not a thesis on land law. Thapters on real rights and
classification include consideration of other typ#sproperty. Broadly, what is

" Le Gros, 201.
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considered is property law, or the “law of thing#ie law of items with pecuniary

value, whether immoveable, moveable, corporeahcamrporeal.

www.manaraa.com




www.manaraa.com




CHAPTER 1 — FOUNDATIONS OF JERSEY PROPERTY LAW

A. INTRODUCTION

B. LEGISLATION

C. CASES

D. JURISTIC WRITING

E. CUSTOMARY LAW

F. GAPS

G. JERSEY: A MIXED JURISDICTION

H. FOREIGN LAW: SOME PROBLEMS AND SOME MERITS
[. WHICH SYSTEMS TO LOOK AT?

J. WHEN AND HOW TO LOOK AT OTHER SYSTEMS
K. CONCLUSION

A. INTRODUCTION

Legislation, judicial decisions (cases), juristiaitmg, and customary law all
contribute to an account of Jersey property lawn tbase all be described as sources
of law? Are they of equal “weight”? What can be édo illuminate and support
these sources when they are few in number? Canexaeverview of property law
be constructed? If foreign law is to be used talifate these ends, when and how

should that be done?
B. LEGISLATION

A number of Laws impact on Jersey property law,mthing which amounts to any
sort of codification. In 1771, a “Code” was intraea, but it brought together
existing legislation rather than attempting anyrallesystematisatioh.Some of its

provisions are of relevance to property faw.

11861 Report, vi — vii. Le Quesne, 102 “a selectibtaws and ordinances which had been passed by
the States and of United Kingdom statutes which leeh registered in the Island” (the 1771 Code
removed the Royal Court’s power to legislate); Mdent-Reboul, 417 — 418; Nicol@rigin 78, para
17.3. On the circumstances leading up the Code,lee®uesne, 395, 440 — 442; Lemasurier, 95 —
98; Kelleher, 18 — 19.

2 For example: “A la Cour du Samedi”, “Regjtres”.
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The total number of Laws in force on “Land and Hog$% (which, obviously,
excludes moveablesas collated by the Jersey Legal Information Bésu2R2? Some

of these are of narrow scopé&mong them must be mentioned thei (1880) sur la
propriété foncierewhich reformed the law of hypothecs and insolygmioceedings
and which, in terms of technical law reform, is lmbly the finest piece of
legislation on Jersey property law. The law on gfan of moveable property is
mainly governed by th&upply of Goods and Services (Jersey) Law 2009. The

Jersey law of property remains, however, largely-si@tutory.

As with other materials on Jersey law, older legish is in French. Although most
modern legislation is in Englishpccasionally French is still used. It seems thit t
is done when it concerns concepts already estaolisin French, such as
hypothéqué The use of French presents a linguistic barriette Island’s majority
English-speaking populatidh.Although much legislation is available on the
internet’ laws no longer in force are not currently avaiabkcept in hard copy,

which makes historical research more difficult fromtside the Island.
C. CASES

Prior to 1950, there was no system of case regpiitin Jersey. Decisions are

available in large volumes, stored at the Jerseshite® Separate series exist for

® The spellings “moveable” and “immoveable” are usldoughout this thesis, following, for
example: Poingdesti@emarqueon art 506; Le Geywlanuscritsvol 3, 317; Hemery & Dumaresq,
27; Matthews & Nicolle, 78, para 7.52 (quotihg re Désastre Overseas Insurance Brokers Ltd
(1966) 1 JJ 547); Royal Court Rules 2004; JLC CR®vable” and “immovable” are, however, also
used in Jersey. See: Nicollmmovable Propertyand NicolleConveyancingvhere both spellings are
used.

* Excluding regulations and orders. See: www.jeeayk.

® Such as: F.B. Playing Fields (Sports Hall) (Jerdéeyw 2007; Howard Davis Farm (Abrogation of
Covenant) (Jersey) Law 2008; Jersey College folsGRemoval of Covenant) (Jersey) Law 2006;
Loi (1839) sur I'acquis de propriété fonciére pasIRectorats

® The transition appears to have taken place byl8w0s: fromLoi (1832) sur les décretgo
Dwelling-Houses (Rent Control) (Jersey) Law 1946uking (Jersey) Law 1949.

" Loi (1996) sur I'hypothéque des biens-fonds inceefm Also: Loi (1959) touchant les
remboursement des rentes et I'extinction d’hypatleécconventionelles simpjdi (1959) touchant
la vente des immeubles de minela (1991) sur la copropriété des immeubles batis

8 See: ch 1 n132.

° At www.jerseylaw.je.

0 Clarence Road, St Helier, JE2 4JY. Open access alogae  at
www.jerseyheritagetrust.jeron.je/reference.htmllextion reference “D/Y”.
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each part of the old structur€our de Billet Cour de CattelCour d’Héritage and
Cour de Samedt Decisions are in chronological order. The recoetste the Order
of Justice’? the arguments made for each side, and the decifiche court
Consequently, the reasons for a decision are ditfior impossible, to ascertain. The
court records are in French until well into the miveth century. Some go back to the
sixteenth century. They are almost all handwritienhands of varying legibility;
printing began to be used in the first half of thentieth century. A partial index
exists, covering the period from 1885 to 19%5@) which notable cases are ordered
under subject headings. Jurists provide furtheis@sge. Le Geyt in hislanuscrits
(written around the turn of the eighteenth centymyblished in 1848§ sometimes
identifies cases relevant to a particular poiniaef. Le Gros (circa 194%) does this
more often, and that is a great advantage of reatige. Otherwise, there is little to

guide the researcher (or practitioner) throughviblames of the court records.

One way of dealing with the unindexed material wlobe to read through each
volume systematically. This approach has not bekmptad, principally because of
the time which would be involved. Also, the rewandsuld be relatively few

because no reasons are given for the decisiondegadl materials are only very
rarely alluded to. Pre-1950 cases have been usetkwdr they could be discovered,

but only the reasoned, post-1950 judgments are ieveahin detail.

In 1950, the English-language Jersey Judgmentssseficase reports began. As an
unofficial seried’ it was not subject to rigorous editing, but thesports are
nevertheless extremely useful in comparison toctinat records, for they give the
court’s reasons for its decisiofsThe Jersey Judgment series ended in 1984 and a

professional series of case reports began in 18®5Jersey Law Reports (also in

! Nicolle Origin 94 — 95. Also: Hemery & Dumaresq, 5; Pipon & Dyréll — 42; Le Quesne, 30;
Havet, 142 — 143; Lemasurier, 191 — 200.

2 The document which starts the action and setsthmitparties, the facts (including the wrong
alleged), and the remedy requested.

'3 On practice in Normandy: Daws@racles292.

1 Tables des Décisions de la Cour Royale de Je®&egplumes covering: 1885 — 1888; 1889 — 1893:
1894 — 1900; 1901 — 1907; 1908 — 1916; 1917 — 19381 — 1940; 1941 — 1950.

> gee: ch 1 D.

' Ibid.

17 Although they were compiled from the court’s veittjudgments.

18 Of related interest: Matthews “Theirs”.
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English). Unlike the court records, the case rep(hat is, the Jersey Judgments and
the Jersey Law Reports) frequently refer to legatamals cited to the court, and are
consequently a valuable resource for identifyireggburces of property law.

The doctrine of precedent applies in Jersey thoiighk, stated, less strictly than in

English law: if a decision is patently wrong, a gedmay depart from it in a

subsequent case on the same pdiAt.comparison has been made with the doctrine
of precedent as it operates in Scotldhth that jurisdiction, cases are a source of
law,*! and it seems likely that this is the position émséy also. Perhaps a distinction
could be made between reasoned decisions (inclugiagoned unreported cases,
which have been recorded), and those decisionssipect of which reasons are not
given (pre-1950). While the reasoned decisionsaaseurce of law, the unreasoned

decisions may be persuasive only.

For property matters, the hierarchy of the cowstbrbadly from lowest to highet:
the Inferior Number of the Royal Court (judge of/laith two Juratsf? the Superior
Number of the Royal Court, @&@orps de Cour(Bailiff as the judge of law, with a
minimum of five Jurats}® the Court of Appeal® and the Privy Councff In
practice, the involvement of the Superior Numbeciwil cases is minimal, and most
cases are heard before the Inferior Number. Prppeant cases are usually heard by
the Héritage or Samedidivisions of the Royal Couff. In some circumstances, the

Bailiff may sit as sole judg® On average, a handful of property cases are d&cide

19 State of Qatar v Al Thari999JLR 118, 124- 127, per Bailhache, Bailiff (see also: Nicoleigin

97 — 99), but considédn re Barker1985 — 86 JLR 186, 191, per Hoffmann, JA. Als& generally:
Mautalent-Reboul, 708 — 717; (Guernsey) Dahewss13 — 16.

0 State of Qataribid 124.

L For exampleSMEVvol 22, 247et seq Consider also: (Quebec) Gall, 275 — 276.

2 See also: Nicoll®rigin 99 — 100.

% The judges of law are the Bailiff, the Deputy Bila Lieutenant Bailiff, or a Commissioner. See:
Bois History 2/2; Royal Court (Jersey) Law 1948, arts 10 — I Jurats are lay justices, and judges
of fact. See further: Hanson “Jurats”.

4 Royal Court (Jersey) Law 1948, art 16(1). The 194@ restricted the Jurats to judges of fact
alone: art 15. See alsbtetzner v AG010 JLR N22 (summarising law aloléancg; Le Gros, 151,
479.

% Court of Appeal (Jersey) Law 1961, art 1. Comm@isen “Court”; Sowden “Origin”; Hanson
“Civil”.

%6 Court of Appeal (Jersey) Law 1961, art 14. Comm8ntthwell “Appeals”.

" The other divisions are Probate and Family: R@airt Rules 2004, r3/1.

%8 Where the issues raised are of law only: RoyalrOdersey) Law 1948, art 17.
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each year. Many of these are decided by the RogaftGInferior Number) and so
are not binding precedents, but where, as heregca®lare few such cases clearly

merit consideration.

In addition to hard copy, the Jersey Law Reporésamailable on the Jersey Legal
Information Board website, together with unreporjgdigments from 1997 onwards
(which are password protected). The process ofadhgy the Jersey Judgments to
that site is ongoing. Thus, there has been a r&ualin access to Jersey cases in the
years since 1950. Since its inception in 1999, sey Legal Information Board
website has done a great deal to further this wdtks improved accessibility
facilitates the doctrine of precedent.

D. JURISTIC WRITING

Law gives rise to commeft,and where comment is made in written form, by
lawyers, in a scholarly fashion, this may be caljadstic writing. In civilian
systems, juristic writing has traditionally beeridhm high regard or even viewed as

authoritative®

Historically, mixed systems have tended towards thivilian
practice®! and Jersey is no exception among their nurfbéuristic writing plays an
important part in the elucidation of Jersey propdaw. Most significant are the
contributions of three local writers on Jersey lalgan Poingdestre, Philippe Le
Geyt, and Charles Sydney Le GrfdsSome non-native writers have also achieved
prominence’ and reference to works on Continental Norman lawthie present

work is guided by those referred to in the casessidered®® such as Terrieff,

29 For example: Dicken®liver 354.

%0 For example: Tunc “Methodology” 468 — 472; JestataminDoctrine SteinerComparativech 9.
Consider also: Coh@ermanvol 1, 6, para 8.

31 For example: (Louisiana) Barham “Methodology”; @Dec) Gall, 276; (South Africa)
Zimmermann & VisseBouthernll — 12; (ScotlandpMEvol 22, paras 433 — 445, 534 — 538.

%2 See: ch 1 G. Matthews & Sowden, Foreword by LHfkiahn (Feb 1988): “Furthermore, Jersey
preserves the Continental tradition by which ledrieeatises can acquire an authority beyond
anything accorded to writers in England.” On thgibeing of this practice, see 1861 Report, iv.

% 0On Poingdestre and Le Geyt: Mautalent-Reboul,-2824.

3 See, for example: Nicoll@rigin, particularly sections: 6, 7, 9, 10.

% Also: Le Geyt on his sources in his own prefacettte Manuscrits ii. On the Continental
commentators on the Reformed Custom: Mautalent-ReB@3 — 283.

% See: NicolleOrigin 13 — 15, 7.6 — 7.14; Daw&@®rrien References to Terrien are given as [book
number].[chapter number].
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Basnag€ Bérault, Godefroy, d’Avirori® and Houard® For the same reason, the
work of Pothier is considered, although it is nohcerned with Norman customary

law.*°

As with other older legal materials considered bg fersey courts, the relevant
works of all of these authors are in French. Refege to Roman law and its later
development in thaus communare common, and following these up often gives a
greater understanding of the points being madelaNhis is of interest and value to
the scholar, it makes using these texts time-comgynparticularly as, for example,
the older method of citing Roman sources is empuldpeodern references are given
in this thesis).

Jean Poingdestre (1609 — 1691), Lieutenant BHiliff Jersey from 1668 to 1678,
was the first of the Jersey writéfsHe wrote three accounts of the I&twHis
Commentaires sur I'Ancienne Coutume de Normdndiend Remarques et
Animadversions sur la Coutume Reformée de Norm#nhdiere commentaries on
two of the Norman law customals (tgand CoutumieandCoutume Reforméer
Reformed Custom, respectivel{)in which he detailed which parts represented
Jersey law.Les Lois et Coutumes de I'lle de Jer§&yhis “magnum opus®

comprises short commentaries on particular tofBcsne headings are meaningfully

" Basnageéeuvreg1* edn, 1678). See: Nicoll@rigin 17 — 19.

% Whose commentaries were published together: Béra@Gbdefroy, Bathelier d’Aviron
CommentairesSee: NicolleOrigin 17 — 19. Poingdestre’s view of Bérault and Godefsomixed, but
generally positiveRemarque®reface.

% HouardDictionnaire See: NicolleOrigin 20 — 21.

40 pothier was used as a source in, for examBkarley v Dawsor(1971) 1 JJ 1687, and is
authoritative in the law of obligations (see, fammple: Kelleher “Sources”). Le Gros (18) describes
Pothier as “cet auteur si éminemment judicieuxsiatonciencieux dans les motifs de ses opinions”.
On the use of non-Norman, French writers, see: INidOrigin 50, 14.10. Also: Mautalent-Reboul,
663 — 684; (Guernsey) Jeremie, ch 1.

“L A Lieutenant(-)Bailiff discharges the functionstbé Bailiff in his absence: Bois, 25 — 27.

42 “Notice Biographique sur Jean Poingdestre, Lieam¢sBaili de Jersey” in Poingdestre
Commentairesiii, X (reprinted: (1998) JLRev 134).

“3Ibid v — xii. Landers “Poingdestre”.

“He is also the author @faesareaor a discourse of the Island of Jerg@389).

** Published 1907.

6 Never printed. Written circa 1680ersey Financial Services CommissiorAP Black (Jersey)
Limited2002 JLR 294, 298, para 7, per Bailhache, Bailiff.

“"See: ch 1 E.

“® published 1928.

“9 poingdestré.ois preface. The work is 347 pages long.
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grouped together (such as on public law, presonptentes and things in common),

but no overarching structure is imposed.

Philippe Le Geyt (1635 (baptised) — 1716) succeedenhgdestre as Lieutenant
Bailiff in 1676>° He was the author d®rivileges,Loix & Coustumes de I'lsle de
Jersey® (known as the “Code Le Geyt?)andLes Manuscrits sur la Constitution,
les Lois, et les Usages de cette (lés “Manuscrits”)>® The Code Le Geyis an
attempt to systematise the law. TiManuscrits comprise a great number of
ruminations (“petites Remarque3”jon specific points, and four short “treatises”,
and were intended for Le Geyt's personal use asi$tasce, not for publicatio.
By his own admission, thdanuscritsare “sans liaison et sans ordré”.

Charles Sydney Le Gros (1867 — 1947) finished Disit Coutumier de I'lle de
Jerseyin 1943, during the German Occupation of Jersey,itowas not publicly
available until after the Liberatiof.Like Poingdestre and Le Geyt, he too held the
office of Lieutenant Bailiff® Like Poingdestre’d ois et Coutumesnd Le Geyt's
Manuscrits his work evidences no overarching structure. €quently, even taking
all three writers’ works together, treatment of amber of questions and areas is

absent?®

% “Notice Biographique sur Jean Poingdestre, Lieam¢iBailli de Jersey” in Poingdestre
Commentairexi. According to the 1861 Report (iv) he was Liedat Bailiff until 1711. Marett
records that he resigned the office of Jurat ind1gl710 —) 1711: RP Marett “Preface” in Le Geyt
Manuscritsxix.

*1 Published 1953. On the job of reconstructing@oele Le Geyisee the “Avis aux Lecteurs” to it. It
is thought that the original manuscript no longerists: Code Le GeytAvant-Propos” v. See also,
1861 Report, iv. Th€ode Le Geyis reviewed in (1955) 4 ICLQ 574. The reviewer'smais not
given, but it could have been the comparatist @sad'Olivier Farran, who wrote “Judicial
Machinery in the Channel Islands” in the same vay#b).

%2 “Avant-Propos” in Code Le Geytv. References to th€ode Le Geytare given as [book
number].[title number].[article number].

%3 published 1846 (by the States). RP Marett in Rieface” to theManuscritsrecords that various
parts were finished in 1696, 1697, 1698, and 1%&gii{, Xxxv — Xxxvi).

>* ManuscritsLe Geyt's preface, ii.

% |bid: “Mon seul but n'a esté que de me diverter et dimgmuire moy-méme.” Although the
existence and tone of this preface indicate he@gpeothers to read his work.

%% |bid. Also: 1861 Report, iv; RP Marett “Preface” in GeytManuscritsvol 1, xI.

" PM Bailhache “Introductionin Le Gros. The 2007 facsimile is reviewed by Gletgin: (2009) 1
EdinLR 170. Le Gros also wrote an “Etude comparedchit des gens mariés d’aprés I'ancienne
coutume de Normandie et d’apres le droit de Jeraegilable in Vernon & Pilofiravaux239.

85 January 1946 — 17 March 1947 (when he died).

% For example: Kelleher “Sources” 8 — 12 (contrant lis almost absent from Norman customary
law).

11
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There is a conspicuous time-gap between Le Geptlsla Gros’s times of writing
(circa 1716 — 1940s). During this period, legaltsys elsewhere were undergoing
significant legislative developméfiiand were the subject of much scholarly writing.
Some descriptive accounts of Jersey law appearethgduhis periof and
legislative reforms were also introduc®dhut there was nothing on the scale seen
elsewhere in Europe. It is regrettable that notisea were produced locally of the
like of Poingdestre’s.ois et Coutumesr Le Geyt'sCodeor Manuscrits®® This is
perhaps particularly to be regretted of Robert Riptarett, the author of the 1880
Law, and the Explanatory Letter to®ftboth of which demonstrate an impressive
technical understanding of Jersey law. Marett scdbed by Le Gros as “[t]res versé
dans la science du droft®.In any event, there was comparatively little veritton
Jersey law and the pace of legislative change wassiderably slower than
elsewhere in Europe. Consequently, indigenous ssuan a given point of law
beyond the eighteenth century are often sparsepkhdources, often rooted in an
ancient Norman customary law long abandoned inderatself, may have little to

contribute to developing rules fit for the twentyst century.

In 1865, the Privy Council described Le Geyt as Hagh an authority as can be

produced on the local law of Jers&&nd Terrien’sCommentairesas “a Book of

%0 Such as codification in France (1804) and Gernf{a890).

®1 Such as: 1861 Report; the First Report of the Cmsioners Appointed to Enquire into the State of
the Criminal Law in the Channel Islands (1847); léeyn& Dumaresq; Pipon & Durell. Regarding
the circumstances surrounding the production ofréports of Hemery & Dumaresq and Pipon &
Durell, seefoster v AG1992 JLR 6, 15 — 16, per Le Quesne, JA.

%2 For exampleLoi (1832) sur les Décretsoi (1851) sur les Testaments d’lmmeubleas (1862) sur
les Teneures en Fideicommis et I'Incorporation ddsations Loi (1880) sur la Propriété Fonciére
Consider also: Lesaffer, 284.

%3 Aubin Digest(which was published during this period) is nottaf same order.

® The Lettre explicative du projet de loi amendé sur tariété fonciérewas reprinted in (1999)
JLRev 41.

% Le Gros, 201 (also, of Marett (202): “L’hypothécmiété traité avec science et méthode”).

% Godfray v Godfray(1865) 3 Moo PC (NS) 316, 338, per Turner, LJ (alse: 340). Also: 1861
Report, iv “Le Geyt's essays, as is not surprisiaigg characterized by the multifariousness of the
authorities cited, and the uncertainty of the cosicins. As these defects are imputable not so ruch
himself as to the obscurity of the subject at {etiod, and to the fact that these writings were no
prepared by the author for publication, they oriipwg a dread on his part of hasty and peremptory
judgement, and we therefore feel justified in ditag the greater value to any such clear infornmatio
of reasonable customs, consistently followed, ag b&agathered from him, from Poingdestre, and
from contemporary records”; RP Marett “Preface’Lim Geyt, Manuscrits vol 1, xii, xxi; Code Le
Geyt“Avant-Propos” vi (on the influence of Le Geyblicolle v Wigram{1954] AC 301, 305.
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authority in the Courts of Jerse$.The Privy Council's description of Le Geyt
could be interpreted as elevating him to the stafubinding authority® Heavy
reliance on one text is understandable when indigeisources are few, but the work
of one man should not be approached uncriticaley @eyt himself would not have
been in favour of such treatment, given his stategpose of writing® Poingdestre’s
work, although respectéd has not been judicially described in the same \Rees
this mean that his work is of lesser authority?hBps the difference is only due to
Le Geyt'sManuscritshaving been printed around sixty years before drisstre’s
Commentaire§1846 and 1907, respectively), and almost eigkiry beford.ois et
Coutumesthe equivalent text to thdanuscrits Compared to Poingdestre, Le Geyt
is generally more discursive. The view has beemesged that when Le Geyt is sure
on a point, his view carries more weight as it e tproduct of greater

consideratior} but this seems unfair to Poingdestre, who waglglea able jurist.

Compared to that of Poingdestre and Le Geyt, théxwbLe Gros has attracted less
praise. In part, this may be because it is muchemecent, so such comment has not
had the opportunity to accumulate, but there is algperception that as a jurist Le
Gros was not of the same order as Poingdestre artgelyt. Perhaps surprisingly, he
does not demonstrate the same level of familianith Roman law and théus
communeas his predecessors, although he does make sderence to foreign
sources such as Halsburylaws of Englandand the French Civil Code. He
frequently copies out court records and other woirksn which he has derived the
law on the point in question. Consequently, therefien no need to rely on Le Gros

himself because his source can be relied upon.rbs’&work has been followéd,

%" La Cloche v La Cloché1870) 6 Moo PC NS 383, 399, per Lord Westburym@aring Terrien,
Bérault, and Godefroy: PoingdestRemarquespreface “Si bien que leur prefere, Terrien de bien
loing”.

% Compare: BlackiStair. But see alsaReid Third 46 — 49.

% See: ch 1 n55.

0 On Poingdestre’s reputation: RP Marett “Prefaae’Le GeytManuscritsvol 1, xii; ET Nicolle
“Notice Biographique sur Jean Poingdestre, LieuteBailli de Jersey” in Poingdest@mmentaires
particularly xii.

11861 Report, iv.

2 For exampleSnell v Beadl€2001 JLR 118Colesberg v Altor2003 JLR 47Gale v Rockhampton
2007 JLR 332.
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as well as criticise@® This criticism is an example of juristic writinging treated as

a contribution to legal thought: as persuasive bhnading, authority.

The civilian view that juristic writing is a valubbresource is present in Jersey also,
and it is in keeping with that culture that jurstivriting — whether old (such as
Terrien, Poingdestre, and Le Geyt) or relativelwrisuch as Le Gros, and Matthews
and Nicolle) — should be treated as persuasiveoatthLimits of time and resources
have hampered critical engagement with juristidingi but the establishment of the
Jersey Law Commissiéh and the Jersey and Guernsey Law Ref{iehave

stimulated greater engagement in recent times.

E. CUSTOMARY LAW

A serviceable definition of customary law is givey Routief® (a Continental
commentator on Norman law), which Nicolle rendess “anwritten law which has
been introduced with the tacit agreement of theessign and the people as the result
of having been observed for a considerable tifi&Customary law” also describes
the law in the customals of NormanfyThere are three great distillations of
Norman customary law into written form: tiees-Ancien Coutumigftate twelfth —
early thirteenth century), th&rand Coutumier(mid-thirteenth century), and the

Coutume Reformé&er Reformed Custom, 1583%).

"*Mendonca v Le Boultilliet997 JLR 142.

™ \www.lawcomm.gov.je. See also: Binnington “Gathgtin

"> Began in 1997 as the Jersey Law Review and chaogesipresent name in 2007.

® 1. “La COUTUME n'est autre qu'un DROIT non écrigui s'est introduit par un tacite
consentement du SOUVERAIN & du PEUPLE, pour avoié é@bservée pendant un tems
considérable.”

" Origin 31, 12.1. AlsoSnell v Beadl®001 JLR 118, 127, para 17, per Lord Hope of Cesgh A
Binnington “The Law of Contract — Which Way?” in iBeache800 Years9; J Kelleher Causefor
Consideration: Whither the Jersey Law of Contradt?"Bailhache800 Years69. Compare, for
example: Erskinénstitute1.1.43.

'8 Consider also: Lemasurier, 28 — 42.

¥ See: NicolleOrigin 8, 9, 16; Everard, xviii — xxGrand Coutumieis the title of the French version,
which was predated by a Latin version: Bigmma de Legibusee: Everard “Introduction”; Nicolle
Origin 9). DobozyMirror 28 et seqis of interest on customals in the™and 13 centuries. See
generally: Besnier.
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A related question is to what extent the custornbNormandy can be considered to
be Jersey law. For Jersey, each of the three isinafficial compilation. (The
Reformed Custom was promulgated by the French kinth85, but that was long
after the separation of 1204.) As the general amse is that thelres-Ancien
Coutumierwas compiled prior to the separation, it oughtepresent the Jersey law
of the time (in so far as local usage did not diffem its terms). However, Kelleher
warns that “There is no evidence that theeg-Ancien Coutumigivas used as a text
in Jersey at the time of its publication [althoutjhis clear [...] that the Grand
Coutumiet was used® Even if theTrés-Ancien Coutumidrad been used, it seems
to have been superseded by @and Coutumieraspects of the Reformed Custom,

Jersey custom, Jersey legislation, and Jerseylaas@a respect of property law.

The Grand Coutumieis thought to date from the middle of the thirtéeoentury?*
Although it appeared after the separation of 120& gap was only of a few decades,
and theGrand Coutumieris seen as a source of Jersey favBy contrast, the
Reformed Custom did not appear until 1583, cerdguaiter the separation. One view
is that the Reformed Custom is merely a writtemstiilation, or exposition, of aspects
of customary law, but without authority in Jer§&ywhile this was certainly true
initially, ®* it may be questioned whether such a descriptiatillsaccurate. Based on
Le Geyt®® Nicolle draws the persuasive conclusion that tadition of relying on
the Reformed Custom has assimilated it into Jeesey® Obviously, this could only
apply to those areas in which such reliance has pkeed, but two examples (used
later in this thesis) are the titles on servitudesl on things deemed moveable or

immoveable.

80 J Kelleher Causefor Consideration: Whither the Jersey Law of Cortf?4in BailhacheB0O Years
69.

8 See: ch 1 n79.

8 a Cloche v La Cloché&l870) 6 Moo PC NS 383, 398 — 399, per Lord Wastbu

8 e Quesne, 94.a Cloche v La Clochél872) LR 4 PC 325, 334, per Lord Justice JarA&sGen
and Receiver Gen for Jersey v Turner (Sol Gendosely)[1893] AC 326, 333, per Earl of Selbourne.
8 Similar points are made about the"1&ntury German customal, the Sachsenspeigel, boBo
Mirror 7 et seq See also: Lesaffer, 273 — 274.

8 Manuscritsvol 1, preface i — ii.

% Origin 27, 11.14.
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When using the customals to help to construct tbdem law, as is sometimes done
in this thesis, they present some obstacles torstateling: they are ordered in a
fashion unfamiliar to a modern lawyer; and theytaomnsome legal concepts which

have either fallen out of use or were never ininskersey.
F. GAPS

Legislation, cases, juristic writing, and customday do not alone provide as
complete a view of a modern system of property #ésns achieved in many other
legal systems. The problems are two-fold: somesaoéaletail are missing, and the
structure of the law is itself often uncl€aiOne way of addressing these gaps is by
reference to foreign law. All legal systems borrfoam others at some point, smaller
ones more than others. The question is: from wh&h&?e is no single answer, but

classifying a system assists the finding of fordaym which is most compatible.
G. JERSEY: A MIXED JURISDICTION

Houard states that Roman law was not followed imMmdy under the first Duk&s
in the tenth century. The renaissance of Roman bagan in the late eleventh
century®® and by Poingdestre’s time, reference to Romandppears habitually to

have been made:

“[...] Droict Romain, qui est celuy que tout le mondeit en matiére de
Contracts, & autres, ou les coustumes n’ont riauryande plus particulier?®

Underlying this is the common European view of Rorfav as written reasott.In
Jersey, Poingdestrelois et Coutumeand Le Geyt'sManuscritsevidence frequent

references to Roman law and its later developn8one areas of the law show quite

87 Consider, for example: Mautalent-Reboul, 616 — GP5.

8 HouardDictionnairevol 1, preface, xxxviii. Also: Le Quesne, 77 — 78.

8 See: ch 3 C. There are some traces of Roman lateiSumma de Legibu®R Généstal “La
Formation et le Développement de la Coutume de Idodie” in Havilland & Nézardravaux53 —
55. Consider also: Dawsdracles263 — 266, 348 — 350.

% poingdestr&emarquepreface Also: Poingdestré ois 261; Poingdestre€ommentaired.

1 For example: NicolleOrigin section 13; Robinson & FerguBuropean Legal Historyl15. On
Scotland (and Holland, and through it South Afriseg: Birks & McLeod “Introduction” 21.
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full Roman influencé? such as the chapter on the law of servitudeserRiformed
Custom (not present in tf@rand Coutumiex, which has been influential in Jers8y.
Other examples are the law on acces&fcamd on the classification of propeffy.
The overall picture is that Jersey law has absoebs@ynificant amount of Roman

law %

Influence from English law was resisted in the oees following the separation.
However, English law has gradually risen in impoct, most significantly in areas
such as tort and criminal lal Consequently, Jersey law beanser alia, significant
evidence of civilian influence and English law uéhce. Therefore, Jersey can be
described as a “mixed jurisdiction”, that is to say jurisdiction which draws
inspiration both from (English) common law and frgme civil law. It is increasingly
understood that the mixed jurisdictions form a idddt legal family with
commonalities in their structure and individualdegules in spite of different legal
histories. The mixed jurisdictions include Israebuisiana, the Philippines, Puerto
Rico, Quebec, Saint Lucia, Scotland, the Seycheflesth Africa, and Sri Lank&.

It is noteworthy that property law in other mixadigdictions is not itself “mixed”
but is almost entirely civiliad® This thesis shows that that is true of Jerseyemtyp
law also'® Of course, there are points of similarity betwearilian property law
and common law property law, but usually only whigre latter has borrowed rules
from Roman law® More frequently the detail does not converge. kinlh English

law, Jersey law has not developed on the basis se#paration between Law and

%2 See also: HouarBictionnaire vol 1, xxxviii et seq Nicolle Origin section 13.

% See: ch 6 A(1)See also:nemo plusprinciple in Mendonca v Le Boutillierl997 JLR 142
(D.50.17.54).

% See:ch4E.

% See: ch 4.

% Consider, on Roman influence evidenced in Tersiemdrk: Besnier, 152 — 157. Also, on Roman
law influences which pre-date thes communeMautalent-Reboul, 255 — 268, 318 — 327; BesHier,
—50.

" Nicolle Origin section 15; Southwell “Sources”; Le Geanuscrits author’'s preface, ii;
Mautalent-Reboul, 643 — 660.

% Consider: PalmeMixed Papers from the First Worldwide Congress on MiXedisdictions in
(2003) 78 TulLRev; Gretton & Reid “Thoughts” 294rp 2%t seq

% See, for example: Palmitixed57.

10 gee: ch2 F, 1(2), I(3); ch3 E(2), E(3), E(4), (@) ch6 A(1), C(1), C(4)(a); ch7 I; ch8 C.

101 gee: ch3 E(1); ch7 E(1); ch9 A(4).
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Equity,°? which underlines and partly explains the doctritifferences between the

two. Another point of difference, the nature andlue of feudalism in Jersey, is
explored in chapter four.

H. FOREIGN LAW: SOME PROBLEMS AND SOME MERITS

The sources of Jersey law are the subject of atelelich focuses on the law of
contract. The debate is ideological, rather thastohical, and opinion is broadly
divided over whether to develop the law of conti@tthe basis of English law, or of
pre-codification French law (of which the work obtRier is frequently taken to be
the embodiment)®® The same debate does not arise over property basause

English law is too remote to be of much relevatféeindeed, contract law in
common law and civil law jurisdictions is relatiyeklose compared with the
respective laws of property. Nonetheless, consideraof some issues raised
regarding the sources of contract law brings furthefinition to the sources of the

law of property.

Various concerns have been voiced in the conteacdebate: that the old customary
law sources are insufficient to meet the needs oficalern legal systerf> that
indigenous materials are insufficiently accessififeregarding the evils of “cherry
picking” from other legal systems; and regardin@ tbxpense associated with
researching foreign laws. Questions arising retatosthe use of foreign law are: the
place of French law, particularly post-codificatidhe place of other foreign laws;

102 gee, for exampleEx parte Viscount Wimborn@983) JJ 17Trollope v Jacksori990 JLR 192;
Fiduciary Management v Sherid@©02 JLR N11. For England, see: Caittkstory ch 8; Pollock &
MaitlandHistory vol 1, 189t seq

193 See generally: Binnington “Frozen”; Southwell “Sces”; Kelleher “Sources”; Southwell “Note”;
Southwell “Citation”; Dawes “Citation”; Hanson “Ladj; Dawes “Code”; R Southwell “The Sources
of Jersey Law” irBailhacheB00 YearsP Hodge “The Value of the Civilian Strand” in Beiche800
Years A Binnington “The Law of Contract — Which Way?h iBailhache800 Years J Kelleher
“Causefor Consideration: Whither the Jersey Law of CocttPain BailhacheB00 YearsA Ozanne &
G Dawes “Guernsey Contract Law: Which Way?BailhacheB00 YearsHanson “Jersey”.

194 Rejection of English property law in Jers@®e Carteret v Baudain&l886) LR 11 App Cas 214,
219, per Lord Blackburn. Als&wanza v Soge(1981) JJ 59, 76, per Ereaut, Bailiff; Nicoigin
67, 15.26; Binnington “Frozen” 27.

195 Binnington “Frozen”.

1% |pid; and, A Binnington “The Law of Contract — Which W4 in Bailhache800 Years2 — 63.
(Guernsey) Dawes “Citation” 76, para 13.
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and when and how foreign law should be used. Teetla&tter points, a preliminary

question is whether it is necessary — or legitirrate consider foreign law at all.

Jersey law has a long-standing tradition of refeeeio, and adoption of, foreign law.
Jersey continued to look to legal developmentsontinental Normandy after the
separation of 1204. In customary law jurisdictigeserally, it was common practice
to refer to other customs (and also to Roman lalagrer local law did not provide an
answer’’ The tendency of Jersey lawyers to look to Franas @bserved by Royal
Commissioners in their report of 188F,and this tendency has continued. English

law is now also a point of frequent reference imsareas (but not property lawy.

Jersey’'s use of foreign law is typical of many, gatticularly of small, legal
systems® The question is usually not whether to borrow, which systems to look
at (and when and how to do this). England will sbmes refer to other
Commonwealth countries, which makes sense becaluskeocloseness of their
laws!! In the area of tort law, English law also borrofism Scots law (where
“tort” is known as “delict”) andrice versabecause the two systems are very similar
in that ared!? On the other hand, English property law is largelign to Scots
property law — as it is also to Jersey property fawo that reciprocal borrowing

would cause problents?

97 On the common practice of looking at other custsess, for example: de Ferriéféefs preface, 1
— 2;La Cloche(1870) 6 Moo PC NS 383, 401, per Lord WestburgoAlWworks such as Lalaure.
1981861 Report, iii. Also: Nicoll©rigin 52, 14.17.

199 Nicolle Origin section 15 (compare with 1861 Report, iii: “It wiadeed contended before us, that
the common law of England has been introducedJateey. We do not see any proof of this [...]")
110 A point made in respect of English law by Dawestd@on” 72 — 73, para 8. Consider the
influence of the French and German Civil Codes, (Breexample: Zweigert & Kotz).

11 A prominent example isOverseas Tankship v Morts Dock and Engineering(Te Wagon
Mound)[1961] AC 388.

12 The obvious example Bonoghue v Stevensd®32 SC (HL) 31, [1932] AC 562.

113 See, for exampleSharp v Thomsoi997 SC (HL) 66; Reid “Equity”; Gretton “EquitabjeSLC
DP 114; SLC R 208.
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[. WHICH SYSTEMS TO LOOK AT?

Given the long-standing relationship, French lavansobvious possibility for legal
“borrowing” in the area of property law. Mixed jadictions also fall to be

considered.

French law, loosely so called, can be separatedtivat of the period 1204 to 1804,
and from 1804 to the modern day. 1204 was the afdtee separation of the Channel
Islands from continental Normandy, thus renderiogtinental Norman law foreign.
However, Jersey law continued to follow legal depehents in Continental
Normandy. In 1804, there occurred a “second seipatat* when the laws of France
were united and codified, and Norman law was alismjan Normandy. Nicolle
notes some Jersey legislation which has been neatlefi the French Civil Codé®
This echoes the way in which Jersey law developddwing the first separation.
There is some sense in this, for in some respleetsriench Civil Code represents the
natural development of the previous law adaptethodern times® Additionally,
aspects of property law (elements of the law ofitgites, for example) which were
the same in Norman law and in Jersey law find cluxsenterparts in the Cod¥&
Obviously, there are many significant differenceSwhich the abolition of feudal
land tenure in France is ofi€.Nonetheless, French legal materials, both pre- and

post-codification, continue to be an important tese for Jersey property |at?

The mixed jurisdictions are also of interest, not@y because they are from the
same legal family as Jersey, but also becauseatwenof the “mix” is similar in

every case. As already mentioned, property lawvisys heavily civiliant?® Of the

14 Gretton & Reid “Thoughts” 289, para 7.

15 Nicolle Origin 52, 14.17.

16 Dawes “Code” 270, para 32.

117 Consider, for example: arts 637, 640, 646, 643, 682, 684, 687, 688, 689, 696, 701, 705, 708
CC. PannieRuines Nicolle Origin 52, 14.17. Dawes “Citation” 74 — 7para 10, (3). Dawes “Code”
270, para 32 (“Taking all the above into accourisisuggested that thHéode civilis best seen as
being itself a neveoutumé), 271, para 33, 272 — 277, paras 39 — 60. Algwsittered in: Southwell
“Sources” 228.

118 Consider alsoMaynard v Public Services Committ#896 JLR 210, 218, per Southwell, JA (but
also: NicolleOrigin 47, 14.2). See: ch 2.

19K wanza v Soge(981) JJ 59, 76, per Ereaut, Bailiff.

120 5ee: ch 1 n99. Also: Gretton & Reid “Thoughts” 2pfra 8, 296 — 297, para 27.
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mixed jurisdictions, Guernsey law is an obviousotese for Jersey law’ a point
not lost on Le Geyt*? However, both systems share a lack of comprehensial
development in a number of key aré&sTherefore, whilst Guernsey law may be a
first port of call, it is likely that other systemsill more frequently provide

assistance.

Among the most prominent mixed jurisdictions arauiseana, Quebet?* Scotland,
and South Africa. All four are referred to in thiesis. As for Jersey (and Guernsey),
the civilian aspect of the laws of Louisiana andeRec came through the influence
of French law'® By contrast, the civilian elements of South Africlaw came
through Roman-Dutch law® Having derived civilian influence from the Frenahd
the Roman-Dutch traditions, Scotland sits somewhisrehe middle'?’ Unlike
Jersey, Louisiana and Quebec are codified systehike Scotland and South Africa
are uncodified. Given the influence of French lgwe{ and post-codification),
Louisiana and Quebec appear to hold greatest sitdoe Jersey property law.
However, it appears that, generally, more frequeference has been made to Scots
law (and secondly to that of South Africa) albbgttthe total number of instances is

not great-®

Geographical proximity is certainly part of the sea for this trend. A reference was
made to Scots law in the 1861 Repdttwritten at a time when people and books
were less likely to make long journeys. For Jerseyattraction of Scots and South
African law, whether consciously appreciated or, nettheir overall structure as

121 See, for example: Dawéswsch 1.

122 2P Marett “Preface” in Le GeWlanuscritsvol 1, xxvi. See also: Nicoll®rigin 71, 16.2.1.

123 A similar point is made by Dawes “Citation” 70,rps.

124 See also: Nicoll®©rigin 74, 16.4.

125 palmerExperienceGall, 266et seq

126 Zimmermann & VisseBoutherrch 1.

127 JW Cairns “Historical Introduction” in Reid & Zimenmann.

128 For exampleAG v Foster1989 JLR 70, 1992 JLR 6 (CA) (reference made tattSafrica also);
Maynard v Public Services Committ&@895 JLR 65State of Qatar v Al Tharli999 JLR 118Snell v
Beadle2001 JLR 118Haas v Duquemi002 JLR 27 (reference is also made to South &frialso,
Terrien in Scotland: For8cotland257, 263, 271 — 272 (and J McNeill’s review in (8D0GLR 385);
R MacLeod, review of “George Joseph Béltjnciples of the Law of Scotlah@011) JGLR 260a
copy of Terrien was in the library of Charles Aeéngk professor at the University of Edinburgh from
1707 (Bastoribrary Appendix A, F146).

129 Evidence, 278 — 279, question 6286.
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uncodified systems with case law which can readiy borrowed® Further,
Louisiana, South Africa, and Scotland offer legatemials in Englist®' which are,
therefore, readily accessible to lawyers in Jefseywhom French is no longer the
working languagé® Also, accessibility of foreign law has been reviolised

through the internet. Legal databases serve gremtdygment law libraries.

The Court of Appeal iMttorney General v Fostéf® a criminal appea’* was
critical of references to Scots and South Africaw,lwhich had been based on the
common link of Roman law between these jurisdidiand Jersey. The scepticism
expressed by the court may be justified in crimilzaV,"*> but cannot be applied
more widely without justification. Nevertheless,nate of caution may rightly be

sounded. There is a time and a place for consideraf foreign law**°

J. WHEN AND HOW TO LOOK AT OTHER SYSTEMS

Dawes suggests four guiding principles for the afesources: (1) look at, and
follow, home authorities first; (2) if these aresiufficient or lacking, look at other
Channel Islands authorities; (3) if these are ifngeht or lacking, look at “the non-
Channel Island system of law most closely conneuwti¢al the matter at issue”; and
(4) “consider legal solutions to legal problemsgted by any other jurisdictiort®

This is a common-sense hierarchy, so it is unssirgyithat it echoes a similar plan

130 On the nature of precedent in Scotland and SoftrikaA see, for example: (Scotlan8IME vol 22,
247 et seq (South Africa) Zimmermann & Viss@&outhernl5. On Jersey, see: ch 1 nn19 — 21.

131 Quebec is a partial exception as most commensairy French. On these points generally: Gretton
& Reid “Thoughts” 286, 299, para 35.

132 JLC R10, 4; Hanson “Language”; Trotter; HansonstBoript”; Falle “Pen”; Royal Court Rules
2004, r20/9. At the 2001 census, around 21% oeyearsidents spoke French or Jersey French either
as a first or a second language. The figure dragsificantly when considering only those with
French or Jersey French as a first language: O results of the 2011 census are not yet availabl
Also: Kelleher, ch 5.

1331992 JLR 6, 30 — 31, per Le Quesne, JA. CommanitiBvell “Citation”; Dawes “Citation” 73 —
75.

134 See also: Nicoll®rigin 75 — 77.

135 Although for Scots criminal law, at least, therids dubious.

13 Nicolle Origin 75, 16.5.6: “Where there is no true link betweles law of Jersey and the law of a
foreign jurisdiction, the courts will be unlikely the present day to seek guidance from the latvaif
jurisdiction.” See also, for example, the use okfgn law by the Privy Council ifSpread Trustee
Company Limited v Hutches§2011] UKPC 13 (Guernsey appeal).

137 Dawes “Citation” 73 — 75, para 10. Compa¥éficial Solicitor v Clore(1983) JJ 43, 50 — 51, per
Crill, Deputy Bailiff.
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set out by Routier, some 250 years earlier, foiinterpretation of customary lat¥?
and is consistent with the approach of the Coupgeal inHaas v Duquemif*® a
case on property law. Following this pattern, thaéeo for property law is: (1) Jersey;
(2) Guernsey; (3) France and the mixed jurisdicjaand (4) anywhere else. While
the fourth stage could be reached in a comparattademic study of Jersey law, it is
unlikely that it will be necessary to go to thatdein the ordinary course of legal
practice.

According to Southwell, “citation of cases from ethurisdictions [...] must be to
the point, and informed by a sufficient understagdiof the jurisdiction in
question.*® But if “a sufficient understanding” means undeimak study in a
system**! that would lead to potentially absurd results,hwine set of advocates
being qualified to cite only Jersey law and Engliatv — having qualified in both
jurisdictions — and the other only able to cites@grlaw and Scots law, for the same
reason. Lord Hodge — who served as a Court of Agpdge — has suggested all that
is needed is “access to the leading textbooks enptioperty law of analogous
jurisdictions”**? This is a sensible approach, which takes accofite concerns
expressed over increased burden of research ortitijoreers and consequent
increased cost$?

The “when” and “how” of looking at other systemsvlaanother aspect. From a
scholarly perspective, an account of the law must @ be systematic, lest the
reader be “lost in a totally indigestible mass a$uistry”*** The mass of casuistry
(quite a small mass in Jersey’s case) is like saattbones, which give little sense of
the overall shape of the organism. Therefore, lier dcademic writer, the stage of
considering foreign law is reached almost immedjatehis is a second, most useful,
employment for foreign law. Following the identditoon of broadly similar systems,

138 Routier, 3 — 9. Nicoll®rigin 32 — 35.

1392002 JLR 27. Also: P Hodge “The Value of the Garil Strand” in Bailhach800 YearsA2 — 43,
48.

190 R Southwell “The Sources of Jersey Law” in Bailh@800 YearS1.

141 5outhwell “Citation” 68 — 69, para 10.

192p Hodge “The Value of the Civilian Strand” in Baithe800 Yearg!9.

143 southwell “Citation” 67 — 68, para 8.

144 ZimmermanrObligations24.
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such systems can be plundered for their strucaven where individual rules may
differ.**> The chapter of this thesis on real rights is asn@e of the use of foreign
law to establish the structure of the law. Whenwiddial rules and statements are set
against the backdrop of the civilian structureisiseen that Jersey law fits readily

into that structure.

With a view of the whole, dealing with new casesdmes a much easier task, as
does assessing the law for suitability to its modeurpos&*® (avoiding taking “a
medieval solution as if it were the last word imde thought”)*’ Foreign law

presents the principal options for development.
K. CONCLUSION

Legislation, cases, juristic writing, and custombw provide the foundation for an
account of property law. However, if looked at a@pthe account is incomplete, in
terms of individual rules, and particularly in texnmof overarching structure.
Therefore, the approach taken in this thesis isuge foreign law to assist in
elucidating Jersey law. Sometimes, foreign law rbayused to provide possible
solutions where none exi$t However, even indigenous material is illuminated

when set against the backdrop of the Europeariariviégal traditiort*

195 As they often do. P Hodge “The Value of the CaiiliStrand” in Bailhach800 Years42 — 43.
Compare:Vaudin v Hamon[1974] AC 569, 582, per Lord Wilberforce (Guernsaypeal). Also:
Southwell “Citation”; Dawes “Code” 281, para 68.

198 Hanson “Jersey”.

147 Dawes “Citation” 73 — 75, para 10. See similar owent:In re Barker1985 — 86 JLR 186, 195,
per Hoffmann, JA.

198 For example: ch2 I(1), I(5), K; ch3 B; ch5 B; cA@)(a); ch7 H(2), K; ch8 F, I, J, K, L.

199 For example: chs 2, 3,5, 6, 7, 8, 9.
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CHAPTER 2 — FEUDAL LAND TENURE

A. INTRODUCTION

B. FEUDAL LAND TENURE
C. DECLINE OF FEUDALISM
D. REFORMS IN JERSEY

E. MODERN LAW

A. INTRODUCTION

What is feudal land tenure and what exactly oéihains in JerseyThese questions
are considered as a precursor to examining thefenanf immoveable properigpter
vivos The aim is to ascertain the content of the “owhigr” of those holding feudal
land: what is held and what transferred? The adcoufeudal law which follows is
intended only to sketch the background to the ciirdersey law. Consequently, it is
brief.

In hisMedieval Land Tenures in Jersele Gruchy describes the medieval method of
transfer as a “non-feudal act’apparently because transactions took place without
the necessary involvement of a feudal overlords@gneu).® If true, “non-feudal”
must also describe modern land transactfo@ucially, however, even if the

mechanism is not feudal, the content of what issi@red still may be.

B. FEUDAL LAND TENURE

Meaningful generalisations about feudalism and & uUand tenure are difficult or

impossible to make, for both span many centuried have been subject to

! See generally, for example: Tabuteau; Le Pato@6el74 — 88; Ganshof; Lemasurier, 52 — 53, 115,
127 — 144, 307 — 315; Mautalent-Reboul, 443 — 4@&3affer, 150 — 155, 199 — 200, 227 — 232; chs
28 — 32, 44 GC (for example); Terrien, ®2seq arts 99 — 212 RC (and Poingdesti@smarques
Poingdestrd_ois 308 — 309Code Le Gey8.2 — 3.3; Le Gros, (for example) 135 — 144, 20217,
385 — 391, 507. Of related interest: Falle & KedletDorey “Rights”.Also (Guernsey): Le Marchant,
vol 1, book 5; Carey, 103; Jeremie; Dawasvs619 — 621.

2 De Gruchy, 158, 131.

® lllustrated by: de Gruchy, 147, 151. ©gigneurssee: ch 2 B.

“See: ch 5.
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continuing chang@.However, the essence of feudalism could be dextriés a
society structured entirely around rights and dal@ns intrinsically connected with
the land. At the head of the system was the sayeref whom everyone held land,
directly or indirectly, in exchange for service:jabbgous to a long leaSeThe
parcels of land were “fiefs”. The tenant ® of the sovereign could give rights to
another over the land (or part of it) in exchange dervices (“subinfeudation®).
“Feudal land tenure” describes the different typegselationship wherein possession
of land is exchanged for particular obligationseTractice of subinfeudation meant
that “chains” were built up, theoretically with timit of length, although there is a
limit beyond which lengthening is impractical, amd Jersey “chains” appear to
involve no more than three persdfigs in the diagram below:

Sovereign

)

Seigneur

)

Tenant

The person at the bottom of the feudal chain isotilg person with the right actually
to possess the land. t&nant(or vassaf)' is someone who holds land of another in
feudal tenuré? The sovereign is the ultimate superidgand saenantto no-one. The

seigneurin the diagram above ienantto the sovereign. Aeigneuris a feudal

® For example, the power of the sovereign or pringas not static: Le Quesne, 79. Types of tenure,
their content, and their volume of use also vafiech place to place and from time to time. For this
reason, reference to non-Jersey works — such &l eb.2et seq— must be made with caution.

® Of which there were approximately 33 in 1861: 18&&bort, viii.

" Afief is a piece of land held in feudal tenuréhieh piece has been granted — at least nominaty —
the context of a reciprocal relationship betweeantpr and grantee. See: Pothigrité des Fiefs
paras 1, 2; (on the origin of fiefs and the wor@f?) de FerriereFiefs 6, 8. Mollet “Contrats” 195:
“In the 11th century the land in Jersey was dividedinto about 110 fiefs, each held by a Seigneur
who had a manor and a feudal court. The land wes #ub-let to tenants”. Kelleher, 16, and 17:
“Between the twelfth and twentieth centuries 248sfiare said to have existed in Jersey, though not
all simultaneously.”

8 “Tenant” is the usual word in Jersey, where “viissdittle-used: Le Quesne, 92 (but see: ch 2)n11
A tenantof the sovereign is calledtanant in capiteLe Quesne, 474. Also: Aubin, 260.

® On whether a vassal could subinfeudate withoutthesent of theseigneurin Normandy: Terrien,
172. Also: de FerrierEiefs61.

19 Not explicitly stated, but implied from: Le Quesr de Gruchy, generally, and 39; Aubin;
Kelleher, for example. Compare: (Guernsey) O&eformationl7 — 18. The power of the sovereign
or princes was not always pre-eminent (for exampeQuesne, 79).

1 poingdestre uses both terrhsis 61.

12 On this relationship: Basnageeuvresvol 1, 291.

13 See: 1861 Report, viii. Also: 1861 Report Evider&El, question 6968t seq
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superior: someone of whom land is held. Thus, m dimgram, the sovereign is
seigneurto “Seigneut, who, in turn, isseigneurto “Tenant at the bottom of the
feudal chain.

Subinfeudation, although never prohibited by legish, as it was in England,
ceased to be practised in Jersey from about thensmnth centur}? Even before
that time, subinfeudation must have been uncommgiven that all land today is
either held directly of the Crown or ofsgigneurwho holds directly of the Crow.
In theory, it seems that subinfeudation is stilsgible, but the abolition of most
feudal right$® has stripped it of any value. Contracts for tHergtion of land in
Jersey are substitutions, not subinfeudatfdns.

As well as subinfeudation, oninant could be wholly substituted by another,
hitherto unfeatured, party (a substitution): orepstout and another steps-inThe
effect of this is to remove the originanantcompletely from the feudal chain. In the
diagram below, A makes a grant in favour of B, wioav has the right to possess the
land (as he is at the bottom of the chain) but adees on A’s obligations to

SeigneurA is thus completely removed from the feudal nhai

Before After
Sovereign Sovereign
) )
Seigneur Seigneur
) ’ )

A (tenant) B (tenant)

The nature of the rights and obligations variechvgieographical location and over
time. Comparison between Normandy, Jersey, andri@egrdemonstrates tHiSas

does comparison with other areas to which feudalsgread, such as England,

141861 Report, viii; 1861 Report Evidence, 310, f@852et seqAlso: de Gruchy, 37.

> see: ch 2 n10.

® See: ch 2 D.

171861 Report, viii. Also: Falle, 160, para 10.

'8 The consent of the sovereign is required for fieansf the fiefs Haubert (see: ch 2 n21), but rfa o
seigneur de Gruchy, 131. On whether a vassal could subif#ee without the consent of the superior:
de Ferrierdriefs42; Poingdestreois 181 — 183.

¥ De Gruchy, particularly 141. Also: Le Quesne, 51.
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Scotland, and Quebé.In Jersey, there appear to be a small numberffereint
types of tenure, including homage and knight's iser\(the fiefs de Hauber),**
grand serjeantyr service de chevalriéa lesser form of knight's servic&)bordage

or sergentéa peasant tenuré),andauméne(church tenure, where the giver of the
land does not retain anything except “the lordsifipatronage”f* There have been
suggestions that there might be pockets of allodiatl — land not held in feudal
tenure — but it may simply be that the “evidencéeoiure has been lost.

Even within a particular type of tenure, rights asttligations varied® but some
examples can be given. Tlamnée de successiomas a right’ of the seigneurto
possess land for one year upon the death dktrentwithout lineal heiré® Tenants
obligations also included: payment in eggs, biate] the like?® carting wine, hay,
and wood®® money payment$: making anavey or record, of all the land held on
the seigneuts fief and all rentesdue on it (or face a penaltih;and the more
colourful “annual dinner to the king at Michelmgsdken by Bailiff, Viscount, and

King's Clerk in the King's absencéy.There is some evidence of a long-standing

%0 (England) Pollock & MaitlandHistory vol 1, 89et seq for example; (Scotland) GL Gretton “The
Feudal System” in ReidProperty, KGC Reid “Property Law: Sources and Doctrine” Reid &
Zimmermann, vol 1, 186; (Quebec) Gall, 2é6seq Feudal law was not adopted in Louisiana or
South Africa.

%L | e Quesne, 91; 1861 Report, viii — ix; de Gruchy4 — 115. On the privileges connected with this
tenure (roit de colombierdroit de Moulin: Le Quesne, 92 — 93; de Gruchy, 86 — 87, 1289).1he
fiefs de Hauberare St Ouen, Rozel, Trinity, and Samares (Le Qaiexd).

22 Le Quesne, 93.

23 See the various views of: Havet, 100 — 106; decByuch2; Aubin.

4 De Gruchy, 92.

51861 Report, viiijbid 145 — 146.

%6 De Gruchy, 85.

" This is always characterised as a right, ratham tin obligation, perhaps because it is passithen
part of the obliged.

8 Le Quesne, 88 — 89; 1861 Report, X, xi; Le Gr@&§ 4 144; de Gruchy, 124 — 126. De Gruchy,
125: “But the actual taking over of the tenemenhasv, and has long been, very rare, the practice
being for the heir to settle for a lump sum in cdskvn, usually the gross rental value less 25%.” It
has now been abolished: ch 2 D.

% e Quesne, 83, 263.

% |bid 93; 1861 Report, ix; de Gruchy, 47, 138.

3%l Le Quesne, 83; 1861 Report, ix; de Gruchy, 48, 52.

%2 | e Quesne, 91 — 92; 1861 Report, x; de Gruchy,13@, Also: Le GeyManuscritsvol 2, 132 —
133.

% Le Quesne, 83.
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tendency towards commutation of feudal obligatifmmsmoney®* All of these feudal

rights and obligations have been abolisfred.

Certain tenants (known as “franc tenant$Holding of the Crown owe suit of court
on the first day of term of thiéritage Court®’ This obligation is still in existence,
although it may be doubted whether three consesutgfaults would result today in
escheat, as it once ditl.Other obligations which do not appear to have been
abolished pertain to thigefs de HaubertThe seigneursof Rozel, Fief des Augres,
and Samares must ride on horseback into the sda the girth belt to meet the
visiting sovereign, and theeigneursof both Rozel and Fief des Augrés must act as
the sovereign’s butler during the viditThe seigneurof Trinity must present two

mallards to the visiting monaréfi.
C. DECLINE OF FEUDALISM

Over time, feudal law became a decreasingly aceugdlection of society. With the
French Revolution came its abolition in Fradt@hereafter, Quebec followed stht.
In England, although subinfeudation was prohibite290?° the coffin continues to
elude the final nail. In Scotland, feudal law wasally abolished comparatively
recently, in 20047 by which point it had diminished to being nothimgre than an

outmoded and largely irrelevant aspect of the lalating to immoveable property.

¥ bid 83, 86, 263; 1861 Report, ix; de Gruchy, 125.

% See:ch2D.

% For a list: Le Quesne, 31.

7 |bid 31, 33; 1861 Report, ix; Havet, 68 — 74; Mollets#se”. De Gruchy records an amusing error
made in the 19 century when homage was confused with suit oftoq@).

% Le Quesne, 31.

% perhaps on a rota? Le Quesne, 82, 83; de Grushy, 6

“°De Gruchy, 75; Dalido, 333.

“1 By arrétéof 11 August 1789.

“2 Abolition of Feudal Rights and Duties in Lower @da Act 1854.

3 Quia Emptores

44 By the Abolition of Feudal Tenure etc (Scotlandjt 000. “Real burdens” were preserved: Title
Conditions (Scotland) Act 2003. Reasons for theueamice of the feudal system until that point are
given in ReidAbolition, para 1.6. An instructive account of the Scotfaldal system in the 1990s is
GL Gretton “The Feudal System” in ReRtoperty. A significant part of this account is of general
application. Also, for comparison: FarrBninciples
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From the nineteenth century onwards, legislatiferres have stripped away feudal
law in Jersey, but — in spite of attempts to do-sieudalism has never been fully
abolished. What now remains? Some significant statueforms are considered.

D. REFORMS IN JERSEY

In 1861, the view of the Royal Commissioners was the “basis of the Law of Real
Property in Jersey is the general Feudal Law, afepd by local circumstances, but
much less altered by legislation than in Englafidwhile the first part of this
statement is still true, the second is no longet g noted by the Commissioners,
at the time that the 1861 report was written, tteelS had passedpeojet de loifor
the commutation of seignorial rights, which was #wg Royal sanction,

presumably théoi (1860) sur la Commutation des Droits Seigneuxid

The preamble to the 1860 law records that the Statshed to encourage “autant
que possible I'abolition des Droits Seigneuriaukhese words paint a picture of a
legislature desirous to dismantle entirely the ramg of feudalism in Jersey. The
1860 law provided a mechanism for discharge of & wdbligations by agreement
betweenseigneurandtenant in exchange for compensatiGhEurther legislation on
the commutation of seignorial rights appeared i83L8nd in 1953. Theoi (1923)
sur la commutation des Droits Seigneuriaprovided that all feudal obligations
could be commuted by the payment of a certain p¢sige of the capital value of the
land to theseigneur® distinguishing between open land (4%) and landctvtiad
been built upon (3%)° The preamble to the 1923 Law expresses a sentisiraiar

to that in the 1860 Law, albeit in attenuated fomwpking the idea that thienants
ability to free himself of seignorial rights is the public interest’ Under this law,
the consent of theeigneurto the redemption was no longer required: tineant

451861 Report, viii.
% For example: Le Gro®réface IV; Dalido, 336et seq
" Thisloi was sanctioned, in accordance with the commisssbnecommendation: 1861 report, 83.
“8 Art 1. Various feudal rights are described in 188&port, xi.
‘5‘2 Compare the fate of the French seigneurs: MBarty 323 — 324.
Art 1.
*L “Considérant qu'il est d'intérét public de donmeix propriétaires d’héritages en cette lle la facul
de tenir leurs propriétés franches de tous dnatievances et services Seigneuriaux”.
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could initiate the process unilateraff/Article 8 extends the application of the Law
to tenants holding of the sovereign, but only ispect of the right onnée de
successioni® The Seignorial Rights (Commutation) (Amendmengy$@y) Law 1953
changed the percentages of land value given byl923 Law to 1¥%2% and 1%,

respectively?

A further incursion orseigneuts rights followed the introduction of tHeoi (1862)
sur les teneures en fidéicommis et Iincorporatidiassociations® The Law
provided that juristic persons could own immovapteperty>® When this happens,
the immovables are permanently purged of all seighaights and obligations,
exceptingrentes but the seigneurof the fief on which the land is situated is

compensated’

The States attempted to abolish feudal rights @idations fully in 1886. In that
year, aprojet de lof® sought “completely [to] abolish feudal rights”,with
compensation to be paid to tseigneurs® The lengthy preamble denounces the
feudal system as, among other things, “contrarartp idea of natural equity and
condemned by public opinion and by reas®nThe projet failed to receive Royal
sanction following the filing of a petition agairisby a number o$eigneurs?

The most recent law to impact on the feudal systenthe Seignorial Rights
(Abolition) (Jersey) Law 1966. It abolished the sening rights generative of
significant revenue for theeigneur the année de successfSrand “the right to the

2 Art 1.

*3 See: ch 2 n28. This right has since been abolishétely: ch 2 D.

> Art 2,

%> The same year as the first full-scale UK Compaaiets Companies Act 1862.
S Art 1.

T Art 13.

*8 projet de Loi abolissant les Droits et Services diax ou Seigneuriaux

¥ Preamble.

8 Art 2. This course of action was suggested by NtyaGt in his evidence to the commissioners:
1861 Report Evidence, question 7082.

®. preamble to the 188%ojet de loi

®2 See: Le Gros, 139, 140, 141, 370.

% Art 1, para 1(a).
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possession of property during a ‘décret’ [a type imgolvency proceedingf*
Tavernage dues were also abolisfredlong with any restriction on the division or
alienation of land that was consequential on anseigl right®® The rights to
property by escheat and rights ¢hoses gaive¥ and varect?® now vest in the
Crown® Article 4 provides that “[ijn all contracts of afiation or division of land,
the vingtaine [subdivision] of the pariéhjnstead of the fief, where the land is
situated shall be stated.” The precise boundariethe fiefs are, in many cases,
already uncertait and the consequence of article 4 will be increasincertainty.
In contrast to the earlier Laws, abolition of feudghts and obligations under the

1966 Law required no action from either party, anccompensation was paid.

Why does feudalism remain in Jersey? Kelleher ofesestrong anti-seignorial
feeling among the populace in"18entury Jerse{? This led to reform of the feudal
laws of succession, and progressive abolitiosefneursrights, but fell short of
dismantlement of the entire structure. Kellehereadheseigneursdesire to retain
their (valuable) rights, and also that “legislatiatempts at abolition were
undermined by a fear that this would have a profioefiect on property prices and
the land laws.” This explains why complete abolition was not acaik before
1966, but not why the 1966 Law, although abolistmgremaining seignorial rights
of significant pecuniary value, did not eradicatee tfeudal edifice completely.

Interestingly, theprojet de loiwas much broader in its scope. Article 1 calledthe

® |bid para 1(b). See alsdoi (1904) (amendement no. 2) sur la propriété ferecart 7, which
placed a time limit of a fortnight within which tlseigneurhad to enforce the right if he intended to
exercise it. Omécret Matthews & Nicolle, 69 — 72, paras 7.1 — 7.19.

% Art 5. On tavernage, see ald®eglement (1873) sur les Tavernjelicensing (Jersey) Law 1950;
de Gruchy, 135 — 136.

% Art 3.

®” Abandoned things of which the owner is unknown@res, 474.

% Wrecks of the sea: flotsam, jetsam and lagan.

9 Art 2.

© Jersey is divided into twelve parishes. They @e:Ouen, St Peter, St Brelade, St Mary, St
Lawrence, St John, Trinity, St Helier, St Saviost,Clement, St Martin, and Grouville. See further:
Le Patourel, 99 — 101; Lemasurier, 53, 144 — 185,-3321; Kelleher, 20 — 26.

1861 Report, viii.

218, 150. Also: AubirDigest“Feudal tenures.— Feudal exactions prevail to aenextensive and
humiliating degree at present in Jersey than elvey did centuries ago. The Royal Court lends itself
to the influence of the feudal Lords, and in evieistance sanctions their exactions. The enumeration
of these feudal exactions would cause Englishmenoan neighbours from ‘la belle France’ to blush
for our sake.”

3209 (also: 211 — 212).
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abolition of “[a]ll seignorial rights, dues and giees [...] with the exception of
rentes.” The 1966 Law as enacted provided for Hoditeon of specific, named rights
only. The reason for this change appears to bestiat of thdrancs tenantsvished

to retain the obligation o$uit of court, and the legislature saw no evil in this.
However, the final wording of the 1966 Law mearet tthe feudal edifice is still in

place, and that some obligations, in addition ioafucourt, remair*
E. MODERN LAW

Although the rights okeigneursare greatly reduced, they still have a righthe
land, and ownership of land remains feudal. Whasdihis mean in practice? The
nature of the rights adeigneurand tenant has been the subject of debate ameng
communewriters.”® The growing influence of Roman law brought witkaitlesire to
rationalise feudal “ownership” in the Roman foffnThus, it was argued that the
tenants right was a burdéf on theseigneuis ownership’? and even the converse:
that it was theseigneuts right which burdens thenants ownership’® Another view
was that ownership is divided between tbeant the seigneur(s)and the ultimate

seigneur the sovereigf’

This European debate does not appear to be reicitéde Jersey sources. Two
comments by Poingdestre could suggest that he bawight of the tenant (he
employs the civilian terminologydominium utilé®* as a burden on theeigneuis

ownership dominium directun® but the use oflominiumin both cases suggests

" See: ch 2 B, final para.

> Summarised by GL Gretton: “The Feudal System” @&dfropertypara 50.

" Schrage, 42.

" Just as a servitude, usufruct or hypothec is désuon ownership (see: ch 3 K).

8 By Cujas. For example: JW Cairns “Craig, Cujasi #me Definition of a Feudum: Is a Feu a
Usufruct?” in BirksPerspectives

" This appears to be the view of Pothi€raité du droit de domaine de propriép@ra 3. Also, for
example: (Scotlandiieritors of Strathblane v Corporation of Glasg¢¥899) 1 F 523, 531, per Lord
President Robertson.

8 For example: J Domates Loix civiles dans leur ordre natur@l689) 1.4.10.6.

8 Remarquesart 508. Ordomaine utile Le Gros also uses this terminology: 135, 137.0Als
Poingdestré.ois 76; Basnag®euvresvol 1, 291, where “le domaine direct” is descrilzed‘un droit
incorporel”.

82 poingdestrd_ois 304. Ordomaine directthe right of a midseigneur The Crown haslominium
eminenor domaine eminentSee: ch 2 n7@Pothier). See generally: Houadctionnaire vol 1, 549;
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that both have ownership, and thus that feudal lardeérsey is land in which there is
more than one right of ownership. Whatever the tmosi Le Gros, although
occasionally employing the civilian (feudal) termiogy of “dominium” and
“domaine directe®® uses “propriété” in a way which implies the modeiwilian
conception of (unitary) ownershif.Matthews and Nicolle do not refer to feudal
tenure, but to “ownership of land” which “may bg@med by a single person as sole
owner, or by two or more persons as co-owng&tétguably, this use of “propriété”
or “ownership” is simply a convenient way of refag to thedominium utileof land,
but it seems that a conceptual shift frdeminium utiletowards unitary ownership,
although not complete, has accompanied the deatirgnificance ofseigneuis

rights.

A legislative desire to abolish the feudal systanshown in the defeatqutojet of
1886 and in therojet relating to the 1966 Law, not to mention the lasshitious
legislation that received Royal sanction. Asigneurs rights subside, the
anomalousness of continuing to hold land in feudslure grows. What is the
purpose of a right — theeigneuis dominium directum- with no content? This
criticism stands whethedominium directumis considered to be some form of

ownership, or a burden upon ownership.

It may be that suit of court at th&ssize d’Héritageand the services due to the
visiting sovereign are considered to have valuabse they are the continuance of
long-standing practice and tradition. Le Quesne sawadvantage in abolishing old
customs merely because they are old and of no greatical value, if they connect
the present with the past, and produce no practigiilor impediment® There is,
however, no reason why these traditions could motraintained on a voluntary

footing, and the feudal abolition programme conegalet

FeenstraFata “Les origins du dominium utile chez les Glossate{angec un appendice concernant
I'opinion des Ultramontani)”; R Feenstr®dminiumandius in re aliena The Origins of a Civil Law
Distinction” in Birks PerspectivesAkkermans, 61 — 64.
8135, 137.
8 For example: 18, 173, 230.
:Z Matthews & Nicolle, 3 — 4, para 1.15, and ch Inggally); Nicollelmmovable Propertyt17.
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CHAPTER 3 — REAL RIGHTS

A. INTRODUCTION
B. WHAT IS A REAL RIGHT?
C. BRIEF HISTORY OF REAL RIGHTS
D. RIGHTS IN REM AND RIGHTS IN PERSONAM AND “REAL” AND
“PERSONAL” IN ENGLISH LAW
E. REAL RIGHTS IN JERSEY LAW: INTRODUCTION
F. REAL RIGHTS IN JERSEY LAW: WRITERS
(1) Terrien (1574)
(2) Poingdestre (late 1600s)
(3) Le Geyt (late 1600s — early 1700s)
(4) Basnage (1709)
(5) Pothier (works produced between 1740 and 1772)
(6) Pipon & Durell, Hemery & Dumaresq (1789)
(7) Le Gros (1943)
(8) Other Materials
G. REAL RIGHTS IN JERSEY LAW: LAWS
H. REAL RIGHTS IN JERSEY LAW: CASES
I. REAL RIGHTS IN JERSEY LAW LISTED
(1) Ownership
(2) Servitude: General
(a) Real servitude
(b) Personal servitude: usufruct
(3) Right in security
(4) Lease
(5) Real Obligation?
(6) Rights of the Beneficiary and Trustee of a T?us
(7) Possession?
J.NUMERUS CLAUSUS
K. SUBDIVISION OF THE CLASS OF REAL RIGHTS
L. CONCLUSION

A. INTRODUCTION

Property rights form a class distinct from rightisiag in the law of obligations.
The former are known as “real rightgdréits réel3, the latter as “personal rights”
(droits personnels This distinction is fundamental to private law civil law

systems, and to a lesser extent in common law regst@lthough the civilian

! Both are patrimonial rights (see, for example:n¥iapoulousPropertypara 201). On the concept of
patrimony see, for example: Pallot; (France) Mata®& Aynes, 7et seq Patault, 101, para 85;
(Louisiana) YiannopoulouBropertypara 196; (Quebec) LamontagBiens12let seqarts 2, 3 CC.
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terminology is little used).Property law is that part of the law concernechwésal
rights. Given this, one would expect the distinctimetween real rights and personal
rights to be patent in the Jersey sources. In fads, not. On closer examination,
however, the twin concepts of real right and peasaght infuse much of the private

law of Jersey.

What are the characteristics of a real right? Hawreal rights differ from the
English law terminology of realty, real propertydarightsin ren?? What are the real
rights in Jersey law? Is the list fixedumerus clausysor is it open, giving parties
freedom to devise real rights of their owrufnerus aperty® In what ways can the
class be subdivided?

B. WHAT IS A REAL RIGHT?

A reaf right is a right directly in a thing (an item wiflecuniary value); a personal
right is a right against a person or a fixed clafssersong. Classification of rights as
either real or personal helps to explain their rand content. However, a precise
definition of a real right is difficult because thas more than one type of real right.
(This is equally true of personal rights, which magise in contract, tort, or
unjust(ified) enrichment)Nonetheless, there are shared characteristicSnwiitie

class of real right8.

As already stated, a real right is a right mediabtedugh a thing: it is a right directly

in a thing. Of course, real rights are, like anlyawtrights, ultimately enforced against

? See, for example: (France) Larroumet, 11, para(Ehgland) SteirDispute 157, Hill v Tupper
(1863) 2 H&C 121, 159 ER 51, discussion by Swadl{2g1 et se; (Louisiana) Yiannopoulos
Property 384; (Quebec) Lamontagriens57 — 58; (Scotland) ReiBroperty8 — 9, para 3; (South
Africa) van der Merwé hings35, para 42.

3 “Real” is from Latin (“res”, meaning “thing”New SOEDvol 2, 2493.

* Le GeytManuscritsvol 1, 280. Basnag®@euvresvol 1, 249, on art 171. Gretton & Reid “Thoughts”
289 — 290, para 9. See also, for example: (Frahagpumet, 18 — 19; (Louisiana) Yiannopoulos
Property384; (Quebec) arts 904, 911 CC; (Scotland) Remperty8, para 3; (South Africa) van der
Merwe Things 37, para 44. “Thing” includes incorporeals (sde:4cB). See also: Basna@euvres
vol 2, 58, on art 378; (Scotland) MacCormidlktitutions139.

® On quasi-contract, see: ch 9 D(2).

® See, for example: van der MerWhings37 — 38, para 44.
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persons, but they are primarily a relationship leefvperson and thirflgwith a real
right, a person has a particular kind of contratoa piece of property, from which a
number of consequences flow. If another persorti®@E or omissions infringe that
control, the real right can be enforced against pleason, regardless of identity. In
other words, real rights are in some sense gooéhstg&he world”® So, if the
property is taken away from the owner unlawfullydls as by theft), the owner has a
droit de suite’

It is possible, and common, for there to be moaa thne real right in the same thing.
All real rights other than ownership will be, ofcassity, at least the second right in a
thing, for they are rights in the thing of anotiGera in re alieng and if the thing is
“of another” there must already be a right of ovehgr in it. Real rights other than
ownership are often known as “limiteddrpits réels limités or “subordinate”, real
rights!® For example, a servitude gives a person who isheowner of the servient
tenement" a real right in that property. There are, therefawo real rights in the
servient tenement: ownership and the servitude.il&lyn immoveable property
burdened by a hypothec is the object of two regits: ownership and hypothec. (In
principle, there is no limit on the number of reghts that can exist in one thing. In
practice, there are limits. For example, the oftegrant a tenth hypothec is unlikely
to be accepted.) As real rights are enforceablesagtne world, if the owner of land
subject to a servitude or hypothec transfers ovimgrsf that land, the servitude or
hypothec can be enforced against the new ownerdjtbié de suit¢. Real rights
(other than ownership) are unaffected by a chamgsvner?

Another consequence of real rights being enforeealgainst the world is that a

creditor with a real right has a preference in imsiocy. Thus a creditor who has a

" Consider: Yiannopoulo®roperty 390, para 204. M Planiol's and S Ginossar’s auiis] of the
traditional distinction between personal rights aedl rights are summarised in Larroumet, 12 — 18.
Of related interest: Hohfeld “Fundamental”. Se@ath 3 D.

8 See, for example: (France) Malaurie & Aynés, 9P8; para 368; (Louisiana) Yiannopoulos
Property 387; (Quebec) Lamontagmens61, para 103; (South Africa) van der Merieings37 —
38, para 44; (Scotland) RelRtoperty8 — 9, para 3(England) Swadling, 220 — 221.

® JLC CP8, 16, 6.1(b). See also: art 2, al 3, 1880;lLe Gros, 323; Le Couteur 28. Additionally: van
Vliet Transfer29 — 30; Larroumet, 24, para 33; Malaurie & Ayrés, para 363.

9 5ee: ch 3 K.

! See: ch 6.

12 5ee, for example: art 442 RC; PoingdeBemnarquesn art 442; Le Gros, 461.

37

www.manaraa.com



(real) right in security (such as hypothec) in Bxtpf money owed to him or her is
in a much stronger position than a creditor of aeseeured debt. The creditor has a
right to payment (personal right) in both caseg,wlen the debt is unsecured the
creditor can only enforce that right against thbtde If the debtor is insolvent, the
creditor often gets little, or nothing. If the cited has a real right in security of the
debt, the insolvent debtor will still be unablepay, but the creditor’s real right of
security gives a preference because it is a prpp@ht in the creditor’'s thing. A
power of sale (where the proceeds will be usedtisfy the debt) is often associated
with the right in security® The different treatment of unsecured creditors and
creditors with a real right demonstrates cleartyithportance and utility of making a
distinction between real rights and personal rightscourse, a creditor with a real
right is not totally secure. If the thing over whithe security is held is destroyed, the
security is destroyed also. (This is true of allreaghts: destruction of the thing

entails destruction of the rightt})

Additionally, real rights in security are affectbg ante-dated real rights in security
in the same thing. For example, if two hypothecgehbeen constituted over the
same piece of land at two consecutive sittinghefGontract Court the hypothecs
rank in order of creation: the first in time isatgest in right grior tempore potior
jure es).’® If the hypothecs are enforced, the basic posisatat the debt secured
by the first-granted hypothec will be completelyisieed before any of the proceeds
of sale are applied to the debt secured by thensegmnted hypothet.

C. BRIEF HISTORY OF REAL RIGHTS

The twin concepts of real right and personal rigéweloped from classical Roman
law but are not found there (although the dividi@ween real and personal actions,

13See: ch 31(3).

14 BasnageDeuvresvol 2, 58 on art 378 (destruction of a thing owdrich there is a usufruct means
destruction of the usufruct).

5 See: ch 5 A(2).

18| e GeytManuscritsvol 1, 282.

" In principle, this can be modified by contract@atangement between the debtor and his two
creditors: a ranking agreement.
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or actions fn rent and “in personarh is).*® Rather, they were formed, much later,
by the commentators, based on the division betvaetinones in renandactiones in
personant® The terms “real right” and “personal right” areriged from the less
commonly used terms “ius reale” and “ius persondRgbert Feenstra considers that
the “first list of iura realia is probably to be found in Baldus” in the fourtéen
century?® By this time, Norman law was both well-developed avell-entrenched in
Jersey! Like other systems of law, however, it was not ium® to influence from
Roman law, and the subsequent development of #watwhich began in the late

eleventh century, following the rediscovery of th text of Justinian’Digest®?

Broadly speaking, this later development of Romamw I(together with the
simultaneous, and reciprocal, development of Cala@)?® is known as thdus
communeand it lasted until the eighteenth century. Theem@n law of this period
was a “learned, professorial la®”taught in universities across Latin Europe, and it
was in that sense a “common lawiug commune Ultimately, it was highly
influential upon the laws as applied in practiceLiatin Europe, and beyorfd.
Norman customary law’s adoption of the classifmatiof incorporeals as either
moveable or immoveable (attributed by Le Geyt tot@as)?® and the inclusion of a
chapter on (real) servitudes in the Reformed CusibiMormandy, are two obvious

examples ofus communénfluence on Norman law.

' G.4.2, G.4.3, G.4.5; Justinidnstitutes4.6.1; Schrage, 41; Akkermans, 23, 64 — 65.

1% For a summary account: YiannopouR®perty385 — 386, para 202; Zimmerma®bligations6 —

7. Also NicholasRoman99 — 105.

% R Feenstra “Dominium anidis in re aliend in Birks Perspectived12. He also provides another
instance of the use ddfira realia, and one ofus reale Baldus de Ubaldis: 1327 — 1400. Generally:
Schrage, 40.

%L Nicolle Origin sections 3 — 11.

22 See, for example: Lesaffer, 262seq

23 On which: Hibbs “Canon”.

24 Lesaffer, 260.

% See, for example: BellomBastchs 3, 5, 7; Lesaffer, 235 — 288; Robinson & Fer§uropean
Legal Historych 7; SteirRomanch 3; Gretton & Reid “Thoughts” 286 — 28Faras 2 — 3. Also of
interest is VinogradofRoman32 et seq

% e GeytManuscritsvol 1, 68. See: ch 4 H.
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D. RIGHTS IN REM AND RIGHTS IN PERSONAM, AND “REAL” AND
‘“PERSONAL” IN ENGLISH LAW

English law uses the terms “realty” and “real pmbye which are synonymous, and
“personalty” and “personal property”, also synonysd In this context, “real” and

28

“personal” broadly correspond to the civilian “imueable”® and “moveable®’

Excluded from this synonymity are rights remand rightsin personamA right in

personam is “a right exigible against certain or determinapersons®
Consequently, “rightgn personarfis a synonym of “personal rights” in the civilian
sense. Rightsn remcan be defined either by stating that they arereefible against
the world, or as rights in things,which partially mirrors the civilian equivalent.
(Defining a rightin remas a right enforceable against the whole worlddkisive of
real right in the civilian sense, but encompasskeraights also, such as the right to

one’s reputation’f

These two conceptions of rightsremin English law are paralleled by two theories
of the distinction between real rights and persargtits in civilian writing. The
“personalist” theory, like the first (broad) defion of rightsin rem defines real
rights by their exigibility against the world, apersonal rights by their exigibility
against a person or fixed class of persons. Buirdowg to the “classical”’ theory the
defining feature of a real right is that it is gadérelationship between a person and a
thing, not between persons (a personal righihe classical theory is the orthodoxy

in civilian systems.

Even if English rightsn rem are defined as rights in things, their scope @abter
than civilian real rights because equitable rigires also included. For each common

" See, for example: Lawson & Rudden, 13; Swadlid§, daras 4.14, 4.15.

% Including heirlooms, advowsons, tithes, franchisesl suchlike: Swadling, 226, para 4.15; Gray &
Gray, 13, para 1.2.12.

29 | eases are personal property. See, for exampladBw, 226, para 4.15; Harpum & Bridge, 7.

%0 Swadling, 227, para 4.17; Pretto.

31 Swadlingibid. See further: Hohfeld “Fundamental”; Pretto. Thert “real right” is occasionally
used in English law in this way: Lawson & Rudde#, 1

%2 Swadling, 227, para 4.18. Also: Cyprian Williani&etms” 396; Pretto.

% van der MerweThings36 — 37, para 43. See also (on Roman law): Cyphidiiams “Terms” 395.
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law rightin remthere is a corresponding right in equity, but teeerse is not true:
for example, an option to purchase may be an dgaitaghtin rem but it cannot
have that nature as a common law ritfhAdditionally, equitable rightsn rem are
probably not real rights in the civilian serf8&ll this is apt to confuse. “Righn

rem’ has also been criticised on a linguistic le¥fel.
E. REAL RIGHTS IN JERSEY LAW: INTRODUCTION

To what extent has the concept of real right —him ¢ivilian sense — been received
into Jersey law? There is evidence of both “read &personal” being used in the
civilian sense in Jersey sources and other sowvb@h are relevant to Jersey law.
The examination which follows is of legal writingws, and cases, in that order.
Bearing in mind that exposition of Jersey law hgsdally not been concerned with
meta-analysid! references to “real” and “personal” (in the ciaili sense) are

relatively plentiful.

Unsurprisingly, “real” and “personal” are also usieda variety of other senses.
“Real” is often used, in the English sense, to m@amoveable” and “personal” to
mean “moveable®® a usage which has been critici$édGometimes the words are
given their lay meanings of “actual”, “genuine”, ‘orot virtual”.*® In at least one
instance, “real” appears to be used in the Engligh Roman sense of a real remedy:

that something will be given baékYet other uses are unclé4r.

% See further: Swadling, 229 — 230, para 4.26.

% For exampleWebb v Webf1991] 1 WLR 1410; Case C-294/92ebb v Webf1994] ECR 1-1717.

% MacCormickinstitutions136; MarkbyElements8 — 99, section 165.

37 Consider, for example, the works of Poingdestee@eyt, and Le Gros.

% poingdestreLois 63, 237, 327 — 328; PoingdestRemarques40, on article 145; Le Geyt
Manuscritsvol 2, 421, 490, and vol 3, 317; Basn&uvresvol 1, 445 (on art 275), 196 (on art 142),
249 (on art 171), and vol 2, 185 (on art 417), @8bart 433), 257 (art 442), 307 (on art 472), 880
art 520) 445 (on art 575) 446 (on art 576) 3204am85) 321 (on art 485), 360; Le Gros, 21, 6%+ 6
JLC CP6 in title, introduction at (g) and (h), amitler headings A, E, F, H, I, J; JLC CP8, 1, pata 2
Also: Dawes “Code” 273 — 274, para 42, and 276 # 2n 57, 59; Howitt, 172 (nl), 174 (para 6),
175 (n7), 176 — 177 (para 10), 178 (para 16), pata(21), 183 (n38), 184 (para 33 — 35), 189 (para
47), 190 (para 49), 197 (n90); JLC CP8, 1 (parg B.Ipara 3.1), 10 (para 4.2), 11 (paras 4.3 4.4
12 (para 4.5), 23 (para 7.17), 44 (para 13.1) pa@a(15.1).

¥ Le Couteur, 14, nl.

0 Poingdestré ois 250, 332; Le GeyManuscritsvol 3, 22, 264; Basnag@euvresvol 2, 207 (on art
427), 259 (on art 446), 276 — 277 (on art 452), @0dlart 467), 353 (on art 513); Le Gros, 197.

“! Le GeytManuscritsvol 3, 536.
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F. REAL RIGHTS IN JERSEY LAW: WRITERS

(1) Terrien (1574)

Terrien refers t@ctiones in personamndactiones in renin the following passage:

“Ce texte comprend la division sommaire des actioobiles: c’est a scavoir
que les vnes procedent de dette, c’est a direpute pbligation causee par
contrat: quae sunt actiones in personaselon droict, les autres de choses
adirees, c’est a dire des choses dont on auoiupargossession, & qu’on
veut vendiquer, comme a soy appartenange sunt actiones in rerhes
autres de nantissement de choses qu’on poursuiineocobligees a sa dette,
ou quon a pour gage & asseurance de sa dgttee sunt pignoratitise
actiones Les autres procederoyesk delicto vel quasi delict@’est & s¢avoir
de damno datode vi bonorum raptorum& de furta De toutes lesquelles
actions, & obligations est particulierement parléx alnstitutions de
lustinian.™?

Which is commentary on part of his chapter on “pessry complainté* relating to

moveables:

“De ces querelles de meuble les unes sont de destqqutres des choses
adirees, les autres de dommage fait, les autrebakes tollues, les autres de
larcin, les autres de nantissemefit.”

In the first passagectiones in personarandactiones in renclearly anticipate the
modern civilian division between personal rightsd aieal rights. The terms are
employed to subdivide the category of moveable oasti demonstrating that
“moveable” and “personal” cannot be used as synenynthis context. The further
explanation given in the passage confirms this: eable actions can be divided into
those arising from debt or contractual obligatievhich are personal actions) and
those which concern things lost, that is, thingsvbich a person has lost possession

and wishes to vindicate as belonging to him or(lsich are real actions).

2 Poingdestrd_ois 56, 59, 64; Poingdest@mmentaired; Le GeytManuscritsvol 1, 281, vol 2,
417 (also: Houardictionnaire vol 2, 596 — 597); Basnageeuvresvol 1, 249 (on art 171), 290 (on
art 203), 291 (on art 204), and vol 2, 13 (on &8)3 115 (on art 399), 360 (on art 521), 367 (dn ar
521); Basnagélipoteques85 (for a definition of “discussion”: Houaddictionnaire vol 1, 494); Le
Gros, 232 (quoting Basnage).

3 Terrien, 8.1, 258.

4 Everard’s translation: 354.

> Terrien, 8.1, 257.
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The reader is expressly referred to Justiniaimstitutes wherein the division

betweenactiones in personamand actiones in remis described as the primary
division of actiong® Actiones pignoratitisareactiones in personafff as are actions
proceedingex delicto vel quasi delictowhich are the province of the law of
obligations?® The content of the second passage indicates wsetherms are
mentioned, and also shows that Terrien’s princguaicern was not to set out the
fundamental difference betweeactiones in personamand actiones in rem

essentially he provides a Roman-law gloss on thssgge on which he is

commenting.

In this part of his commentary, Terrien does nqilese the personal rights and real
rights correlative taactiones in personamand actiones in rem(That would have
been outside the scope of a Roman-law gloss.) ldatk elsewher& however,
Terrien’s references to the Roman laactiones and to Justinian’sinstitutes
demonstrate familiarity with and reliance on Ronteam, and provide an expression

in sources authoritative in Jersey of a divisionalvhunderpins civilian private law.

In light of the above, it is of interest that, im aarlier passage of Terrien’s
commentary? reference is made to “Droicts reels” in the prihtearginal notes (the
authorship of which is uncleat).The part of his commentary to which this note

relates appears to be:

“C'est & scavoir, que si elles [actions] competedt appartiennent pour
chose mobil, elles sont tenues & reputees pour laewdd pour chose
immobil, elles sont mises au conte des biens imitegulsomme aussi sont
tous droicts dependans de fons, comme usufruigriddtge, rentes foncieres,
& servitudes reelles>®

“% Justinianinstitutes4.6.1.

" See, for example: Zimmermaf@hbligations221,et seq

8 See, for example: Justiniémstitutes4.1, 4.6.1.

49 Other references to Roman law are frequent, fammte: Terrien, 12, 16, 19, 25, 34, 48, [...] 702,
712, 713.

* Terrien, 5.1, 169. And see also Terrien, 7.12.

°1 Related to this, see: Dawésrrien21 — 23.

52 39 person plural of “competerlLe Dictionnaire de I'Academie Francois@d694) vol 1, 221:
“COMPETER.v.n. Appartenir. Terme de Pratique, g@ishen usage qu’en cette phraSe. qui luy
peut competer & appartenir en la succession depson”

>3 Terrien, 5.1, 169.
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It seems likely that the “Droicts reels” of the miaal note is a reference to the
“droicts dependans de fons” and the “[servitudes]lles” in the passage above.
“Real” in this context is a reference to the praédr land-related nature of the rights
listed, and so not to real rights in the civilimnse. The term is particularly attached
to “servitude” in order to distinguish between serdes which are real in this sense
(such as a right of access) and servitudes whietparsonal (such as usufruct). In
spite of the appellation “personal servitude”, wgaf is, in common with a real

servitude, a real right. The difference betweehseevitudes and personal servitudes

is discussed below.

(2) Poingdestre (late 1600s)

Unsurprisingly, given the nature and length of therk, the greatest number of
references to “real” and “personal” in Poingdestriggal writing are found in his
Lois et CoutumesPoingdestre expressly sets out his own — unusudgfinitions
(although there is also evidence of other meangiggdoattributed to those words).
He states that there are some rights which arecaypable of cession (or transfer)
“par ce que (comme les Jurisconsultes parlent} sibmt attachées a la personne qui
cede le droit, & a ses 038”.He continues that there are two types of rightgieing

to persons: personal and real. Personal rightthase which attach to that particular
person only; real rights are those which can bel Bl anyon€® This is an
unexceptional use of “personal”, but to use “raaldbpposition to it in this context is
unusual. (A better way of making this distinctios to call these rights called
“personal” in this instance “non-patrimonial rightand real rights “patrimonial
rights”). Poingdestre appears to attribute thesamnimgs to “real” and “personal” in

several other parts of his commentary &fsparticularly in relation to tithing®

> See: ch 31(2).

%5 Poingdestré.ois 112.

% |bid 112: “Distinguons donc, & disons que les Droicfspartenants a une personne sont ou
Personels ou Reels; J'entends par droict persorels qui appartiennent a quelquun par raison de sa
personne seulement; et par les Reels ceux qui pegampeter a tout autre, aussy bien qu'a luy; &
qui ne luy competent qu’a cause de la chose”. @mfeter”: ch 3 n52.

*"Ibid 71, 113, 114, 318.

%% |bid 37, 276 — 277.
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Poingdestre does use the civilian concepts ofriglals and personal rights, but tends
to do so in Latin, often referring to writers ofetius communelevelopment of

Roman law:

“[...] Jus in re (selon la distinction des Doctguus Droict en la chose; &
ainsy il suyt inseparablement la chose chargéa denite, & son possesseur,
quel qu'il soit.™®

Which is contrasted with:

“ius ad rem, ung Droict a la chose, mais il suibggement la personne
obligée, & non le fonds sinon apprez discussionljligences faites®

This is the civilian distinction. Thgis in remis a right in a thing: a real right; thes
ad remis a right in respect of a thing, enforceable agfaa person: a personal right.
Civilian use of “real” and “personal” is in evidemén a number of other passages

also®?

(3) Le Geyt (late 1600s — early 1700s)

There are no references to real rights in Le Geytde “Real” and “personal”’ are
found in hisManuscrits but their use is less frequent than in Poingdéstrois et
CoutumesAt no time does Le Geyt attempt a definition oéal” or “personal” and,
although they are used as terms of art, the meaaitngputable to them varies.
However, there is some evidence of “real” and “pe&d’ being used in the civilian
sensé? In common with Poingdestre, there is also evidasfcase of “personal” to

mean “non-patrimonial®?

(4) Basnage (1709)
In his commentary on article 522 of the ReformedtGun, Basnage provides a short
exposition of the division between real and perkawions with reference to

*9|bid 85 (also 105, 142).

% Ibid 86.

®l\bid 59, 64, 76, 77, 85, 88, 124 (probably), 173, 308.

%2 | e GeytManuscritsvol 1, 82 (on this topic generally: 1861 Repoit,be Gros, 469, 503, 509;
Stair, 2.7.15, 4.15; Maingarly 297);Manuscritsvol 1, 82, 207, 280. See also: Pesnelle, 173, nl.
%3 e GeytManuscritsvol 2, 418, and vol 3, 621.
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Justinian’s Institutes (from which theius communeposition on real rights and
personal rights develope)Article 522 itself is worthy of note, being an iasce in
which “personnelle” is used in the civilian sensdhe text of the Reformed Custom:
“Toutes actions personnelles & mobiliaires sonspriges par trente an&™*Real” is

not consistently used in the civilian sense inRiséormed Custorf®

There is evidence of the civilian concepts of r@adl personal rights in Basnage’s
work. Perhaps most notably, in his treatise on bygcs he makes some observations
on the nature of a hypothec, from which the follegvpoints can be drawn. Having a
real right means havingdroit de suiteor the right to follow property no matter into
whose hands it fall¥ This is a consequence of a real right being & iigh thing. A
real right only subsists for as long as the objédt exists®® A hypothec can only be

in a thing which is in commerce (true of all reights)®®

and a hypothec can only be
created in a thing which is owned by the creattso(&ue of all real rights and more
generally stated in the maxim from tBégestthat no one can give a greater right
than he himself hagj. Elsewhere, Basnage illustrates the difference ®etwa

personal right to repayment and a real rigrend makes the point that it is possible

to have more than one real right in a single tfing.

Commenting on the Reformed Custom, Basnage sayatt®man’s dowér is a
“droit réel”.”* According to article 378 of the Reformed Custom, the heir is only
bound to givedouaireto the extent of the succession, no more. Basnagenents
that this means that if the thing over which thefugt is held perishes, the usufruct

% Basnag@euvresvol 2, 373. See: ch 3 C.

% Basnagebid. See also: Bérault, Godefroy, & d’AvirdBommentaires/ol 2, 488 (Bérault), 493
(Godefray).

® Compare arts 51, 353, 442 RC.

®7 BasnageHipotequesl6. See also: Basna@euvresvol 2, 424 (on art 546), 289 (on art 453), 365
(on art 521)See: ch 3 B.

%8 BasnageHipotequesl 6.

%9 bid.

0 Ibid. D.50.17.54nemo plus juris ad alium transferre potest quaneipaberet Also: Mendonca v
Le Boutillier1997 JLR 142.

" Basnagdipoteques36 — 87.

2 Basnag@euvresvol 2, 336 (on art 502).

3 See now: Wills and Successions (Jersey) Law 1893(1).

" Basnagéeuvresvol 1, 167, and vol 2, 14 (on art 368), 56 (on3att), 58 (on art 378).

S “U'heritier n'est tenu de doier la femme de sorédécesseur, fors de ce quil a eu de la
succession.”
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perishes as welf All of this points to use of “droit réel” in the adern civilian

sens€.

Yet there is much fluidity in the meanings attrédito “personal” and “real” within

Basnage’s text. In other places he uses those termeean “non-patrimonial” and

n/8

“patrimonial”’® (like Poingdestre)? uses their lay meanings, uses them in relation to

servitudes, and uses them to mean moveable andvieahle®°

(5) Pothier (works produced between 1740 and 1772)
Moving to mainstream civilian writing, such as thait Pothier, the distinction

between personal rights and real rights is clear:

“Les jurisconsultes définissent cebligations ou engagements personngls
un lien de droit, qui nous astreint envers un aathé@ donner quelque chose,
ou & faire ou & ne pas faire quelque chtse”

“Le jus in re est le droit que nous avons dans une choseggaell elle nous
appartient, au moins a certains égards.

“Le jus ad rem est le droit que nous avons, non dans la chosgs m
seulement par rapport a la chose, contre la peesqona contracté envers
nous I'obligation de donner.

“C’est celui qui nait des obligations, et qui nensiste que dans l'action
persggnelle gue nous avons contre la personne gontmacté I'obligation
[...]"

“Il y a plusieurs espéces {les in re qu’'on appelle aussiroits réels’®

Pothier presents the culmination of the real rigttsory before codification in
France. The theory of real rights, although presersome degree, was never fully

elaborated in Norman law. Poingdestre — and to sextent Le Geyt also — took

® Basnagéeuvresvol 2, 58 (on art 378).

7 Ibid.

8 lbid 199 (on art 422) (on the same page, Bashage tef@s=4.3.8.3, but note that both his citation
of it and his quotation of it contain errors).

" See: ch 3 F(2).

8 See also, for example: Basna@euvresvol 2, 4 (on article 367) 190 (on art 422) 254 &sh441)
320 (on art 485) 321 (on art 485) 404 (on art 58¥)nnected to this: Terrien, 5.1, 170; Le Geyt
Manuscritsvol 4, 220;Code Le GeyB.7.8; Le Gros, 459. On this subject, also: Matth&Choice”.

8 pothierTraité des obligationpara 1.

8 pothierTraité du droit de domaine de propriggéra 1.

8 bid para 2.
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account ofius communedevelopments of Roman law and applied these to the
exposition of Jersey law. For Jersey, Pothier ratural successor to the work of
Poingdestre and Le Geyt, at least in as much asvtik uses theseis commune

concepts.

(6) Pipon & Durell, Hemery & Dumaresq (1789)

Writing in the late eighteenth century, Pipon angdll, and Hemery and Dumaresq,
provided accounts of court procedure for the P®auncil® In these, “real” is
consistently used to mean “immoveabfeand “personal” to mean “moveabl&".
Such usage is unsurprising, given that they weigngrfor an audience with some
expertise in English law.

(7) Le Gros (1943)

Throughout Le Gros’s treatise there are referentwesthe work of Terrien,
Poingdestre, Le Geyt, Basnage, and Pothier, butiomeaf real rights and personal
rights is absent from his wof&.This absence is particularly remarkable in some
chapters, such as those on servitudes, the custolaar usufructs in favour of
widow (douairé and widower ¥iduité), and thelLoi (1880) sur la Propriété
Fonciére Basnage is clear that the usufructs are reatsijrand the 1880 Law
describes hypothec as a “droit ré&l"Why are the concepts of real right and

personal right not present in Le Gros’s treatise?

A likely explanation stems from the fact that Leo&does not deal in abstract terms
at all — he is a practising lawyer concerned withllating individual rules of
customary law and reciting parts of relevant calatisions. He is not seeking to
systematise, but to gather. Systematisation ingobame degree of abstraction, but
without it there is no need to seek overarchingcepts and principles. Similarly,

8 Both reports were entitledd Statement of the mode of proceeding, and of gumirtgal, in the
Royal Court of Jersey in all causes, Criminal, Cidnd Mixed (1789). SeeFoster v Attorney
General1992 JLR 6, 15 — 16, per Le Quesne, JA, for “theswal circumstances in which these
[reports] were produced” (quotation from R SoutHw&ources” 225 — 226).

% Pipon & Durell, 28, 34, 35. Hemery & Dumaresqg657, 16, 26, 27, 30, 32.

8 Hemery & Dumaresq, 6, 7, 16, 27, 30, 32.

8 The ambiguous term “charges réelles” is used43}.,

8 See: ch 3 F(4).

8 Arts 2, 15.

48

www.manaraa.com



although reference is made to real rights and pefsoghts by — for example —

Poingdestre, Le Geyt, and Basnage, the conceptsoai®y/stematically applied (this
observation also applies, to a lesser extent, thi€&). Consequently, their utility

would not be obvious from these materials. Thus, Gu®s — not engaged in

systematisation — was unlikely to discover thisHwnself. Further, Le Gros’s lack of
reference to real and personal rights suggeststlibae were not terms in common
parlance among the lawyers of his day.

(8) Other Materials

As one might expect, the various uses of “real” gretsonal” and references to “in
rem” and “in personam” are also seen in modernl géng. Concerning use of the
civilian concepts of real right and personal righihong the more significant are the
Jersey Law Review's reprint of Advocate P Le CotgeltHypothecation and
Guarantee: Lecture Given to an Audience of Bankershe 8' December 1955%
and the Jersey Law Commission’s Consultation PaBecurity on Immoveable

Property®

The earlier of these — Advocate Le Couteur’'s lextur makes the connection
between “droit réel”, “jus in re” and “real rightflefining such a right as one which
“can be enforced against all the world”, and applythe term unequivocally to
Jersey law in the context of a discussion of the right of hypothed? While the
terms “real property” and “personal property” appeeny times in the lecture, and
“real estate” and “realty” are also us&dAdvocate Le Couteur made it clear at the
time the lecture was published that these were asbdbecause they would be more
familiar than the Jersey termsrfimeublesandmeubley) to the lay audienc&’ This
clear and (historically) relatively recent applioat of civilian “real right”
terminology is strongly supportive of the legitingaaf analysing Jersey law in this

way.

%(1998) JLRev 14.

%L JLC CP8. See also: (Jerséy)re Esteen2002 JLR 53, 139 — 140, per Birt, DB, on real, pes,
and mixed actions; (Guernsey) Howitt, 172 (parag,land n3), 173 (para 4), 174 — 175 (n6), 187
(para 40), 191 (n67), 195 (para 61), 198 (para®¥),(para 72).

% Le Couteur. See: ch 3 1(3).

% Le Couteur.

% Ibid 14, n1.
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The Jersey Law Commission Consultation P&wsurity on Immoveable Propetty

(2006) contains a definition of real rights:

“a hypothec is aroit réel accessoir8 attached to the debt itself. It is a real
right (jus in re in that it subsists in the property on which [iecates as a
charge, but it is merely an ‘accessory’ or suppgrtright, existing for no
other purpose than to effect the charge. Theses &asnhage, are the
principles to be inferred from the practice of hime with regard to
hypothecs:

“Le premier [de ces principe€]est que I'hypothéque emporte de soy un droit
réel & un droit de suite sur le fond hypothéqués peali quod fundum
sequitur adversus quemcumgue possessorum . . .

“Le second est que I'hypotheque ne peut subsisteia ssubstance de
I'obligation principale ne demeure & ne subsiste’®

In a footnote to this text, “droit réel” is tran&dd as “real right®’ Reference is made

to Basnage and to Pothier. The reference to Pofdysrbare the concept’s civilian

heritage.
Other writing on Jersey law also uses “real” aner§onal” in the civilian seng&®
G. REAL RIGHTS IN JERSEY LAW: LAWS

TheLoi (1880) sur la Propriété Fonciénmakes reference to “droit réel” in articles 2
and 15. Article 2 defines hypothec as a real r{ghoit réel), and lists the benefits of
hypothec, which include preference in insolvencybjsct to ranking with other
hypothecs)? and thedroit de suivrethe burdened property into the hands of a third
party!%? Both are commonly recognised characteristics af rights'®® Article 15

describes a judicial hypothec as a real right.chet 2 and 15 make clear application

% JLC CP8.

% See: ch 3 K.

7 This insertion appears in the text of the ConsioltaPaper.

% JLC CP8, 9, para 3.6.

% n n10.

100 pallot, 259 — 260, quoting Nichol&ench (2" edn)on the definition of a patrimony. Langlois
“Hypothecs” 23 and 27, quoting arts 2 and 15 of1B80 Law. Falle, 162, para 16. Gretton & Reid
“Thoughts” 289 — 291, paras 9, 10, 11. See alsereate to “rightsn reni: Dicker & Ismail
“Corporate” 290.

101 Art 2(1).

102 Art 2(3). Also called thelroit de suite

193 gee: ch 3 B.
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of the civilian concept of real right to Jersey lalWiheLoi (1991) sur la copropriété
des immeubles bataso employs the civilian concept of real rigfhand it appears
that theTrade Marks (Jersey) Law 200fbes so also, albeit that it uses the term

“rights in rent. 1%

Some legislation uses the terms feni’ and “in personarhin relation to the rules of
international private la#?® In common with the meanings attributed to thesmse
in English international private law, these termaymmot be considered as directly
related to “real right” and “personal right”. Farstance, the result of article 2(2) of
the Judgments (Reciprocal Enforcement) (Jersey) LawO1i86that, inter alia,
matrimonial matters ar@ rem Such matters concern the status of a persona not
right in a thing. Tn rent and “in personarh in international private law do not

correspond to “real right” and “personal right’private law.

H. REAL RIGHTS IN JERSEY LAW: CASES

Given that “real” and “personal” are used in théli@n sense (as noted above), it is
only to be expected that this usage is also preserase-law. Mostly, this is done by
reference to some other sout€ebut independent use of the concepts of “real tight

and “personal right” is made by the Court of Appiedtaas v Duquemin®

194 Arts 5(6), 12(1).

195 Schedule (“Provisions of Community Trade Mark Ratjan Applied to Jersey”), art 19: “Rights
in rem(1) A Community trade mark may, independently @& tindertaking, be given as security or be
the subject of rights in rem.” For civilian termingy, see also the preamble to the Judgments
(Reciprocal Enforcement) (Jersey) Law 1960.

1% judgments (Reciprocal Enforcement) (Jersey) La®01%rt 6(2)(b). State Immunity (Jersey)
Order 1985, schedule, State Immunity Act 1978, €318), 10(2)(b), 10(3), 10(4)(a), 10(4)(b), 12(7),
13(2)(b). Merchant Shipping (Oil Pollution) (Jers&rder 1997, schedule 3, Merchant Shipping Act
1995, s166(2)(b).

197 Birbeck v Midland Bank Ltd981 JLR 121, 125, per Hoffmann JA (on art 2 ef #1880 LawIn re
Désastre Intersuh985-86 JLR 202, 206 — 207, per Crill, DB (dis¢éosf maritime lien as an action

in rem in which specific instance the latter is synonusavith “real right”).Beghins Shoes Limited
and Island Gift Shops Limited v Avancement Limit6é84 JLR 15, 22, per Le Marquand, Judicial
Greffier (quoting Nicholagrench1® edn).Ansbacher (Channel Islands) Limited v HSBC Bank PLC
2007 JLR 593, 596, para 6, per Vos JA (referringlt€ CP8, 9, para 3.6Lotillard and others v
O’Connor[2007] JRCO005, para 16, per Birt, DBa Petite Croatie v Leda009 JLR 116, 121, para 9,
per Clyde-Smith, Commr (both quotihtpas v Duquemi2002 JLR 27, 35, para 20, per Hodge, JA).
See also: Case Summaries (2009) JGLR 367, Land Rawiew ofLa Petite Croatie

1982002 JLR 27, 35, para 20, and 36, para 27, pegeldd.
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“Real” or “realty” is used in a number of instances mean “immoveable”, and
“personal” to mean “moveablé®® “In rent and “in personarhare used in a number

of cases with an international private law asp¥tt.

I. REAL RIGHTS IN JERSEY LAW LISTED

All civil law systems recognise the following careal rights: ownership, servitude,
usufruct, and some form of right in securityWhat are the real rights in Jersey law?

A brief survey follows.

(1) Ownership

In all civilian systems, ownership is a real rightlt may also be described as the
primary real right, for all other real rights arerived from it*** Although there is no
direct Jersey authority that ownership is a reghtri there is authority that other
rights are real™® Given that ownership is a real right in civiliaygsems, this is likely

to be so in Jersey law also.

199 3ackson v Jacksof1965) 1 JJ 463, 464, 474, per Le Masurier, Balifrbeck v Midland Bank Ltd
1981 JLR 121, 123, 126, 128, 129, 130, per HoffmirLane v Lanel985-86 JLR 48, 53, 62, Cirill
DB. In re Harbours and Airport CommitteE991 JLR 316, 342, per Tomes, DB (referringackson

v Jacksor(1965) 1 JJ 463, 474).

110 see: ch 3 G," para.Lane v Lanel985-86 JLR 48, 62, 71, per Crill, DBbdel Rahman v Chase
Bank 1990 JLR 59, 70, Tomes, DB re lllinois Dist Ct1995 JLR N10b, per Bailhache, DB. re
Esteem SettlemeRB000 JLR 119, 132, per Birt, D re Batalla-EsquivaR001 JLR 160, 162 — 163,
para 4, 164, para 8, 165, para 9, 166, paras 13lénger Bailhache, Bailiff. Case summaryref
Batalla (2001) JLRev 202n re Batalla-EsquivaR002 JLR 192, 193, para 3, Bailhache, Baiffiinel
Trust v Rothfield Investmeni8 December 2002, unreported, paras 35, 54, 57pé¥4Birt DB.Re
Garden Trust2 May 2003, unreported, paras 6, 8, 9, 11, per dfar@ommissioneBaroque Trust
Company v Hindeland5 April 2004, unreported, para 2, per Birt, DBt Gen v Smittf2004 JLR
346, 354, para 22, per Birt, DBaiswal v JaiswalP007 JLR 305, 327, para 67, and 328, para 71, per
Beloff JA. Brunei Inv v Fidelis2008 JLR 337, 342 — 343, para 11, 349, para 32, ara 48, and
356, para 49, per Clyde-Smith, Commr. Brnunei Inv v Fideli2008 JLR 337, see also: Birt “Trusts
and Divorce”particularly 15, para 30. See also: Case summaBruriei Investment Agency v Fidelis
(2009) JGLR 102, 104n re Kaplan2009 JLR 88, 98, para 18, per Bailhache, Baitiffimenting on
Batalla-Esquiva). AG v BhojwanR010 JLR 128, 148, para 57, per Clyde-Smith, Commr

111 See also: (France) Pothigraité du Droit de Domaine de Propriéfgara 2: ownership, feudal
superiority, rente fonciérg servitudes, usufruct, and hypothec; (France) dianet, 25 — 28;
(Louisiana) YiannopouloProperty 427 et seq (Quebec) Lamontagr@iens65 — 67; (South Africa)
Badenhorst & Pienaar, 48; (Scotland) Reidperty10 — 11, para 5.

112 (France) art 544 CC; (Scotland) Rétdoperty 10, para Syan der MerweThings 98, para 104;
(Louisiana) art 477 CC; (Quebec) art 911 CC.

13 (Scotland) ReidProperty 10, para 5. See: ch 3 K.

14 see: ch 31(2), (3).
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The content of ownership is fluid and flexible, dagding on the property to which it
relates. In particular, there is a significant elifince between land and other
property, because — at least notionally — landiisheld on feudal tenure, meaning
that ownership of land is never absolutely in omespn'*® Against this feudal
backdrop, and bearing in mind that historicallydamas the most important kind of
property, it is unsurprising that a unitary conceptownership (that is, ownership
that is not divided among several persdaasant seigneuy and crown)s not central
to the writing of the authors considered above. phesent state of feudalism in
Jersey is discussed elsewhEfewhere it is concluded that feudal land tenure
remains, more or less, in name of{/In view of this, the concept of ownership of
land has really ceased to be one of fragmentadina,so it should be possible to give
a single definition of ownership for any type obperty. This development having
come in relatively recent times, it has not impdogeeatly on written accounts of
Jersey property law, and it is necessary to lodewhere for an account of

ownership.

Although writing before the abolition of feudal thtenure in France, Pothier gives a
definition of ownership which formed the substant¢he same in the French Civil
Code!'® This was possible because Pothier thoughdashiniumutile (the right of
the vassal) as ownership addminium directum(the right of the superior) as a

burden on that ownership® Pothier writes:

“Ce droit de propriété, considéré par rapport aestets, doit se definer « le
droit de disposer a son gré d'une chose, sans daod@moins atteinte au
droit d’autrui, ni aux lois:Jus de re libere disponendou Jus utendi et
abutendi» ."%°

This is a form of the standard civilian analysisoeiership, which stretches back at

least as far as Bartold$: From the broad statement of rights to disposeesly, to

15 see: ch 2.

118 1bid.

117 bid.

118 Art 544. See also: Dawes “Code”, particularly 27273, paras 39 — 42.
119 pothierTraité du droit de domaine de proprigtéara 3.

1201pid para 4.

2L schrage, 43.
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use or to exhaust? Pothier elaborates further. Ownership — wheretteried — gives
the right to: have all fruits proceeding from tlimng whether they are the result of
the owner’s industry or of the industry of anotheving no right; use the thing for
any purpose; change the nature of the thing, eeerevdetrimental to its value;
destroy the thing; prevent others from using thegt{except where contrary rights
have been granted); and alienate the thfigAn owner may be prevented from
exercising the full incidents of ownership, eithgr “quelque imperfection de son
droit de propriété”, or by “défaut de sa persontf&’such as minority or insanity®
Ownership is “imperfect” if it is burdened by anethreal right?® and it is from this
that Pothier expands on the phrase “sans donnemmmuéas atteinte au droit

d’autrui”.*?’

This civilian conception of ownership starts with @solute: an owner has absolute
power over the thindf® This absolute power is reduced by the rights béct and by
laws and regulations. In practice, an owner wilvere have unfettered power,
particularly in the case of land. For this reasiw, starting point of the definition
may seem artificial. Van der Merwe provides anraliive definition for South

African law, based on Roman-Dutch sources:

“Ownership is potentially the most extensive preveght which a person can
have with regard to a corporeal thing. [...] In prpile, ownership entitles the
owner to deal with his thing as he pleases witlhia imits allowed by
Iaw.”129

In essence, this conveys the same idea as Potidearticle 544 of the French Civil
Code, but without an absolute starting point. Sghrargues that, although the
wording of Bartolus’s and subsequent early defnisi of ownership is in terms of an

122 Often given as “use, enjoy, and dispose”, enjoynireriuding the right to fruits (see for example:
(Louisiana) art 477 CC; and, (Quebec) art 947 d@g DCFRextends this list to include “modify”
also: VIl — 1:202.

123 pothierTraité du droit de domaine de proprigtéra 5.

1241bid para 6.

125|bid para 7.

128 1hid para 8.

127 1bid para 13. “Droit d’autrui” is stated to include hig invoisinage(on which see: ch 9).

128 5chrage, 43.

129v/an der MerwéThings98, para 104.
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absolute right, it is wrong to take too literal eading, which view he supports by
reference to the wider social contéXt. Nonetheless, the absolutist language
persisted up to the French Revolution and fromethethe present day.

(2) Servitude: General

Servitudes have been received into modern legakemgs from Roman la?*
Bartolus divided servitudes into three types: resiked, and personaf? The real
servitude linked two pieces of land, one (the sawvienement) subjugated to another
(the dominant tenement)®> The mixed servitude subjugated a piece of lana to
person. The three examples of mixed servitudes uaréruct, use, and habitatioH.
Personal servitude subjugated one person to anpéreon. This was slavety. In
modern times, only a two-fold distinction is usedal and personaf® “Personal

servitudes” is the term applied to what were, fartBlus, “mixed servitudes”.

Both real servitudes and personal servitudes @ntodern sense) are real rights,
specifically rights in land®” The qualifiers “real” and “personal” describe wisat
the other end of the right: for the real servitutlés also land; for the personal
servitude it is a person. Of course, land canndd hights, only people can, but,
concerning a real servitude, the relationship betwthe owner of the dominant
tenement and the owner of the servient tenemamkediated at both ends through a
piece of land. With the personal servitude, thatr@hship is mediated at one end

only through land.

130 Schrage, 45 — 47.

31 Justiniarinstitutes2.3 — 2.5.

132 BartolusCommentaria in Digestum Veteri83,183. For early Jersey usage, see: Poingdestse
217, 221; PoingdestiRermarqued 53 (on art 504). See also: Basn&yauvresvol 2, 485.

133 Basnagéeuvresvol 2, 485.

134 Justinianinstitutes2.4; Basnag®©euvresvol 2, 485. For modern law, see: (France) art 625t
seq (Louisiana) arts 630, 639 CQQuebec — “use” only) arts 1119, 1172 — 1176 COuU(B Africa)
Badenhorst & Pienaar, 3% seq See also: ch 3 n142.

135 Basnag@euvresvol 2, 485.

136 Matthews & Nicolle, 10, para 1.38; Nicollenmovable Propertys3. Case Summaries (2004)
JLRev 273, Land Law, Review &ussell & Caine v Gillespie & Fordawes “Code” 273 — 274,
para 42 (France) not prominent in the Civil Code, but dee.example: Pothie€Coutume d'Orléans
Introduction au titre des servitudes réellpara 2; (Louisiana) art 533 CC; (Quebec) Lamorgagn
Biens210; (South Africa) Badenhorst & Pienaar, 322; (Scot)a@dsine & Paisley, 32 — 33, for a
good summary.

137 Falle, 162, para 16; (France) Pothleaité du droit de domaine de proprigpéara 2, Malaurie &
Aynes, 249, 338; (Louisiana) art 476 CC; (Quebat)1419 CC; (South Africa) Badenhorst &
Pienaar, 321; (Scotland) Refdoperty10, para 5.
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“Servitude” unqualified means “real servitudé®. The term “personal servitude”, it
seems, did not find favour with the drafters of Brench Civil Code, who sought to

}39

remove terminology redolent of feudalism from thew Presumably, this

contributed to the decline in popularity of thenter

(a) Real servitude
As stated above, a real servitude is a real fifhBervitudes are considered more

fully elsewhere"**

(b) Personal servitude: usufruct

Of the personal servitudes, only usufruct appeansalve been received into Jersey
law.**? Usufruct is a real right'® The name is a composition abus (use) and
fructus (fruits), which describes the content of the rigtite usufructuary (or
usufruitier) is entitled to the use and the fruits of the lemeH property™ As this
makes up most of the content of ownership, whatarmesnis referred to as “bare-
ownership” or “nu-propriété**> A usufruct may burden moveable or immoveable
property, but usufructs of land are the most commonleast because they can arise
in the context of successidff. Indeed,douaire andviduité (usufructs in favour of a

widow or widower, respectively, and arising by agiem of law) are discussed by

138 See, for exampleColesberg Hotel v Alton Hot@003 JLR 176. The same is true in Scotland: Reid
Property 354, para 439.

139 This is why real servitudes are also describetsasvices fonciers”. See, for example: Jourdain,
190, para 137.

10 gee: ch 3 n137.

1“Igee: chs 6, 7, 8.

12 Habitation is recognised in Guernsey law: Dalew®s672; 1854 Rapport.

3 (France) art 578 CC; (Louisiana) arts 535, 550 QQuebec) art 1119 CC; (South Africa)
Badenhorst & Pienaar, 339; (Scotland, where ibimimonly known as “liferent”) Rei®@roperty 10,
para 5.

144 See, for example: Matthews & Nicolle, 5 — 6, par221 NicolleiImmovable Property17 and 129;
(France) art 578 CC; (Quebec) art 1120 CC.

195 See, for example:oi (1919) sur la Location des Biens-Fondst 2; Le Gros, 325; Matthews &
Nicolle, 6, paras 1.23 — 1.25; Nicollmmovable Propertyt17; (France) arts 595, 759, 815-5, 815-18,
819 CC.

146 Wills and Succession (Jersey) Law 1993, art 5.dfoaccount of the law immediately preceding
this enactment, see: Matthews & Nicolle, 102 — Tiaas 8.86 — 8.96. Also: 1861 Report, xv; Nicolle
Immovable Propertl7.
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the writers on Norman customary law, where it sadly stated that these rights are
real rights**’

In some jurisdictions, (particular) personal semfés cannot be transferr&d.
Inalienability of personal servitudes can be exmdi as an instance alelectus
personae® It is unclear whether usufruct is transferabldénsey, but most likely it
iS.lSO

(3) Right in Security

In the legal systems of the western world, rightsecurity are rights which support
the performance of an obligation, such as paymemtomey. Broadly speaking, once
the performance falls due, the creditor has thiet tig enforce the security. Rights in
security increase the likelihood of eventual paytreenthey are rights parallel to the
creditor’s personal right to repayment, either agianother person (thus a personal
right in security, in other words, guaranté®)or in a thing (thus a real right in
security). A right to sell the burdened thing aadaver the debt from the proceeds is
commonly associated with a real right in securdégd this is the case in Jersey
law.*>? A security in Jersey law is accessory to a deébince the debt is paid off the
right in security is extinguished?

147 Basnagéeuvresvol 1, 167; Basnag@euvresvol 2, 56, 58, 336; Pesnelle, 352, Also: Le Gros,
147, 437; (Guernsey) 1854 Rapport; Falle, 162, d&aGenerally: 1861 Report Evidence, 318,
questions 7121 — 7129; Le Gros, 40 — 57 (also: SMalhd Succession (Jersey) Law 1993, art 6;
Bankruptcy Désastré (Jersey) Law 1990, art 46).

18 For example: (France) art 595 CC (usufruct issfemable) 631, 634 (use and habitation are non-
transferable); (Louisiana) arts 567, 643 (usufraod “right of use” are transferable) 630 CC
(habitation is non-transferable); (Quebec) LamomégBiens340 (usufruct is transferable) art 1173
CC (limitations on when use can be transferred)ptl@nd) SC Styles “Liferent and Fee” SME vol

13, 673, para 1646, Stair, 2.6.7; (South Africaji@&zhorst & Pienaar, 322, 338 — 339; (Guernsey)
1854 Rapport, art 37 (habitation not transferalitbaut express power to do this in the grant).

149 “The rule that when personal relations are impurta person cannot be compelled to associate
with another person.” Garn&lack’s459.

%0 Basnag@euvresvol 2, 336, on art 502: “La vente d’un usufruit egssi retraiable”.

Pl see Le Gros, 218.

152 5ee, for example: Basnabpotequesl6; JLC CP8, 16. But note the partial exceptioarin26 of

the 1880 Law (on which see: Le Couteur; JLC CP861Hb)).

133 See, for exampleBérault, Godefroy, & d’AvironCommentairewol 2, 494 (Godefroy); Basnage
Hipoteques47 — 48; Le Couteur, 18; JLC CP8, 9, para 3.6 tgpiin Ansbacher (Channel Islands)
Limited v HSBC Bank PL2007 JLR 593, 596, para 6, per Bailhache, Bailiff)

134D .46.3.43. Also: Steven, “Accessoriness”; (QuelzetP661 CC; (Louisiana) art 3282 CC.
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Hypothec is a non-possessory security: the debtor possession of the thifg. In
Jersey, expressly created hypothecs are governdukhywi (1880) sur la Propriété
Fonciereand thelLoi (1996) sur I'hypothéque des biens-fonds incoefs and are
real rights™® They can be constituted over immoveable property. 5’ However, a
hypothec over moveable property is possible wheee dreditor is the debtor’s
landlord. This security, sometimes known as tha&dlard’s hypothec”, came into
customary law from Roman lal¥? The landlord’s hypothec is a tacit security,
arising by operation of law. It cannot be constéitlexpressly. It is created in favour
of a landlord over the corporeal moveable propeftithe tenant when that property
is brought on to the leased immoveabfeThe landlord’s hypothec can extend to the
corporeal moveables of a third pat®).(This was the case in Scotland, but is so no
longer, and it has been questioned whether sugbiessocompatible with Article 1,
Protocol 1 of the European Convention on Human ®ijf* Presumably, the
landlord’s hypothec may be prevented from arisiggh®e express agreement of the
parties — for the landlord can extinguish it by semting to removal of moveables

135 For example: JLC CP8, 7, 9.

1561880 Law, arts 2 — 29, particularly arts 2, 15CJCP8, 9, para 3.6. Of comparative interest is:
Hinteregger & Bor Sicherungsrechte

3" Terrien,8.1: “Et est entendue que meubles n'a point de qat hypotheque”. 1880 Law, arts 3, 4;
Loi (1996) sur I'hypothéque des biens-fonds incegf® art 1(1), definition of “bien-fonds
incorporel”. Also: Matthews & Nicolle, 61 — 62; Nite Immovable Property166. Radio and Allied
Industries v Gordon Bennett Wholesale (Jersey)(L859) 252 Ex 43, 48Re Désastre G Lawrence
Ltd (1963) 1 JJ 341. But hypothecation of ships is iptessMatthews & Nicolle, 64, para 6.50;
Nicolle Immovable Properte66; Dessain & Wilkins, 16.

138 pothierTraité du Contrat de Louageara 228; D.20.2.7.

139 Terrien, 7.9: “Et sont les biens du conducteur aggzoen la maison louee, tacitement obligez au
prix du louage, suyuant disposition de droict."a€ite hypotheque” is used later); (Guernsey) Le
Marchant, vol 1, 274 — 276; Le Gdylanuscritsvol 1, 202 “Tous les meubles des fermiers, aussi b
que des locataires, sont tacitement hypothéquez”Gkos, 343, 346, and 322 “Tous les biens du
locataires et du fermier qui garnissent I'immeusdmt frappes d’une hypotheque tacite au profit du
loyer.” Matthews & Nicolle (62) call this right tHandlord’s “droit de gage”, after Pothier; Dess&in
Wilkins, following the terminology of English laveall it the “Landlord’s Right to Distrain” (15). 8e
generally: Matthews & Nicolle, 62 — 64. Cases (f&xample): Henry v Falle Le Boutillier
intervenante(1897) 218 Ex 433 (referring to “le gage légald’® Boutillier v Falle(1897) 218 Ex
434; Jersey Agencies v Allenifynreported, 1999/171) 11 Oct 1999. And: Potflieité du Contrat

de Louageparas 226 — 276ee also(Scotland) AJM Steven “Rights in Security over Maltes” in
Reid & Zimmermann, 348 — 349; Steven “Landlord’sbifiparing laws of South Africa, Scotland,
Louisiana, Quebec, and England); (Scotland) Sk&ie¥en “Difficulties”; (France) Pothidrraité du
Contrat de Louage(France) art 2332 CC; (Louisiana) YiannopouRysperty 471 — 475, para 234,
arts 2707, 2709, 2710 CC.

10| e Gros, 323. See also: Pothiemité du Contrat de Louagearas 241 — 243. Clearly, confusion
prevents a right in security arising in the landlsrown corporeal moveables.

161 Steven “Goodbye” 178 — 179; Roékoperty 56 — 58, 184 — 191; Human Rights (Jersey) Law
2000, art 2(1), schedule, art 1, Protocol 1.
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from the leased premises®% although it cannot be created by agreement. (For
example, it cannot be created over moveable prppénich has never been on the
leased property during the term of the lease, lsran expressly created hypothec

over moveables is impossibf&?)

If moveables are removed from the leased premibes/andlord must seek their
return, or exercise a claim against them withirtyfatays:®* Generally speaking,
however, the hypothec gives a preference over otheditors in respect of a
moveable affected by the hypotfi&cand over unsecured creditors imlésastre®®

In view of this, and the description of “hypotheehich is certainly a real right, it

seems that the landlord’s hypothec is a real right.

In Jersey, two further rights in security over cagal moveable property are pledge
and lien*®” Unlike hypothec, both are possessory securitfe®ledgé® is an
express security, created when the debtor dels@msee moveable to the creditor on
the basis that it is in security for the défStThere is little commentary on lien,
although it is referred to in recent laws and ca5€Shis suggests a relatively recent
reception of the concept, most probably from Emglesv. It appears to arise when
the creditor has some moveable property of theodsbat the time that a debt is

162) e Gros, 323. Also: Terrien, 7.9.

183 gee: ch 3 n157.

184 | e Gros, 323, 343; Matthews & Nicolle, 63, pard16.Dessain & Wilkins, 15 — 16, para 2.3.2.3,
(consider also: “Excluded Assets” 105 — 106, paga2).

1% | e Gros, 345; Matthews & Nicolle, 63, para 6.41t Bompare: Le Geylanuscritsvol 1, 203 —
204.

186 Bankruptcy Désastr (Jersey) Law 1990, art 32(1)(c)(ii); Le Gros, 3#Batthews & Nicolle, 63,
para 6.41; Dessain & Wilkins, 149.

167 See: Dessain & Wilkins, 15; Matthews & Nicolle, 6061. Also: 1861 Reportviii; Loi (1884)
sur le prét sur gagegboth concerning the regulation of pawnbroker®): Fcorporeal moveables:
Security Interest (Jersey) Law 1983.

188 Matthews & Nicolle, 60, para 6.30 (paraphrasinghien). See also: Steven, 102 — 104 (pledge),
186 — 188 (lien).

189 Note that “pleiges”, “plége”, and similar in ti&rand Coutumier de Normandieh 60, have a
different meaning: they refer to a personal righsécurity (Everard, 258t sed. On this usage, see:
Steven, 9, para 2-12.

10 Dessain & Wilkins, 15. See also: Steven, ch 6ti@aarly 64, para 6-01.

11 For example: [legislation] Cheques (Jersey) La®71@rt 2; Security Interests (Jersey) Law 1983,
art 11; Bankruptcy Désastrg (Jersey) Law 1990, art 21; Companies (Jersey) L8@4, arts 174,
180; Financial Services (Jersey) Law 1998, arts—334; Foundations (Winding Up) (Jersey)
Regulations 2009; [caseBss v Pickersgill & Le Corn@000 JLR N3bjn re Belgravia2010 JLR
247;Cunningham v Sinef2011] JRCO15, unreported.
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incurred, and on the basis of some pre-existingticgiship, such as when the

creditor is the debtor’s banker or lawyer, or hesaired the moveabfé?

Are these real rights? In the case of pledge,di&sns certain. Pledge is the simplest
form of security, and a descendant of the Ropignus'”® and is everywhere a real
right.*”* For lien the position is less clear. In Englistv,ldien is a personal right; in
civilian jurisdictions there are examples of liew areal right’® In Jersey, there is
statutory provision that a lien over certain docataewill not prevail in the debtor’s
insolvency'’® It is a stateable construction of these provisidhat they are
exceptions to the general rule that the holder ladrais entitled to continue to retain
the moveables. If that is so, lien too is a regthtti However, no view has emerged in

Jersey law on this point.

(4) Lease

Lease’’” which applies only to corporeal immoveable propetan be distinguished
from hire, which applies to corporeal moveable proyp Classification of a lease as
either real or personal is difficult because it eégms to have features of both. Thus
what, if any, protection is afforded to the tenanttransfer of the property by the
landlord is a recurring question in European lesgaénce:”® In many jurisdictions
(and also in classical Roman l&W)leases are merely contracts, meaning that, in
principle, the tenant has only a right against geeson with whom he or she
contracted (the original landlord), not a righttire land itself®® However, some
protection for the tenant should the landlord tfanthe property is common in such

172 For example: Cheques (Jersey) Law 1957, art 2késirCunningham v SinelR2011] JRCO015,
unreported (lawyer);e Sueur v Vincer{t870) 9 CR 88 (repairer — the word “lien” is nsed). Also:
Dessain & Wilkins, 15; Steven, chs 9 — 17.

173 See, for example: Justinismstitutes2.8.1, 3.14.4, 4.1.14, 4.6.7.

74 The consequence of Justinimstitutes4.1.14. (Louisiana) art 3133 CC, YiannopouRr®perty
11; (Quebec) arts 2660, 2665 CC; (South Africa)ddmbrst & Pienaar, 393; (Scotland) Steven, 95.
17 Steven, ch 14, particularly 200 — 201, paras 14-13-15.

178 Bankruptcy Désastre (Jersey) Law 1990, art 21; Companies (Jersey) 1994, arts 174; Dessain
& Wilkins, 15.

Y7 Generally: Terrien, 7.9; Le Gros, 388 seq Matthews & Nicolle, 17 — 19, paras 1.68 — 1.78:;
Nicolle Immovable Propertit44et seq

18 Schrage, 40.

179 See: G.3.142 — G.3.147; Zimmerma@bligations377 — 379. Also (of later historical interest):
Terrien, 244 — 245.

180 gee: Poingdestiienis 110.
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jurisdictions™®! In other jurisdictions, lease is recognised asa@ right — or as
capable of being made rédf. For Jersey law, two questions present themselves:
does a lease bind a successor to the landlordjfesw,why? Jersey sources on these
questions are few?® and detailed consideration is beyond the scoptnisfthesis.
Some preliminary thoughts follow. Contract leadeades for more than nine years
which must be passed before the Contract Countdiidity) are considered first?

185

In Basden Hotels v DormyHotels ™ a contract lease contained an option to

purchase, which the court held to be binding onaeassor to the original landlord.

186 that was the lease, and as

The option was held to be part of the “single agrest
the lease was binding, so too was the optfékvhy did the contract lease bind? The
court’s justification was that: “the defendant canp purchased it [the property] in

full knowledge of the terms of the leas&® which is suggestive that it was notice of

the lease which caused the successor to be H8und.

In what way is notice given? A typical clause ihexeditary contract for the transfer

of land binds the transferee to all obligations baddens to which the transferor was

181 | ease as a personal right: (France) art 1743 @@ gae art 1709), but see Troplong vol 2, 17, and
compare thebail a construction(loi du 16 décembre 1964), which is a real rigintt 3); (France)
Pothier {Traité du contrat de louagpara 1) defines lease as “oontrat par lequel I'un des deux
contractants s'oblige de faire jouir ou user l'aud’une chose pendant le temps convenu et
moyennant un certain prix que l'autre, de son c&tblige de lui payer” [emphasis added];
(Louisiana) Yiannopoulo®roperty 435 — 442, para 226; (Louisiana) art 2711 CC; {tiana, see
also) Stadnik “Doctrinal” in which 1101 — 1105 axfeparticular interest for Jersey law re significan

of nine-year period for leases (on which see alddugo & P Simpson “Lease” in Zimmermann &
VisserMixed 303 — 304; Le Gros, 318).

182 Consider: (Scotland) Leases Act 1449, Land Regjisti (Scotland) Act 1979, s3(3), Reid
Property 10, para 5, (but compare: Webst@nant and Successor LandloBy (Quebec) arts 1851,
1886; (South Africa) C Hugo & P Simpson, “Lease”dimmermann & VisseMixed 302 — 306;
(England) Harpum & Bridge, 96, 4—-019.

18 As in Guernsey: Dawesaws 684 (but see Howitt). Other Jersey laws affectEmpes aretoi
(1919) sur la location des biens-fon@shich regulates, for leases of all durations,ig@to quit
where nothing has been agreed, and what happens twadease is of a usufruct and the usufruct
comes to an end);oi (1996) sur I'Hypothéque des Biens-Fonds Incoeps(which provides for the
hypothecation of immoveable (contract) leases).

%4 See: ch 4 H(4); ch 5 A(1), n10.

185(1968) 1 JJ 911.

18 |bid 918, 920, per Bois, Deputy Bailiff. Options to plase and options to renew, while not to be
“part of the relationship of landlord and tenantiere part of a “single agreement”, thus avoiding th
possibility that the option was withochuse(918).

'871bid 919, per Bois, Deputy Bailiff. Also: Matthews & dtille, 17 — 18, para 1.70.

188(1968) 1 JJ 911, 919, per Bois, Deputy Bailiff.

189 Compare: Poingdesttais 110 — 111 (consider also 111 — 112).
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subject, in relation to the land. What if this dauwere omitted? Would the
transferee take free of the lease? The coufBasdenheld that it would not?
Registration of the lease provides notice bt'it that is, registration means that a
successor landlord is deemed to have knowledgbeofetase — rather than anything
in the hereditary contract conveying the landlomlisership. The lease acquired its

binding force on successor landlords by virtueegfistration.

Is lease a personal right or a real right? If adeia a real right, it follows that it binds
successor landlords for the tenant has a rightierliand itself. If a lease is a personal
right, following Basden its binding force is provided by notice or knodde of it
(registration). Lease as a personal right may pteaeproblem for the dichotomy
between personal right and real right. Normallyrenenowledge of a personal right
does not make it binding on third parties: the essef a personal right is that it is
binding on the parties to its constitution only.idfs also a difficulty presented by
real obligations??

Leases for more than nine years (“contract leaS8sdje distinguished from leases
for nine years and fewer (“paper leasés®)Dividing leases by reference to this
duration is a practice not limited to Jers&/Leases for terms in excess of nine years
have been analysed by Basnage as a form of aben@nd also in French doctrinal

196

writing),”> which fits with the requirement in Jersey thatoatcact lease is passed

before the court, for this is also required of viary conveyances of landter

190(1968) 1 JJ 911, 919, per Bois, Deputy Bailifff the contract of purchase had not bound the
defendant company to allow the plaintiff companyotcupy the property in accordance with the
contract of lease, the lease would nevertheless held good.”

91 |bid: “the defendant company purchased it in full knenige of the terms of the lease; the
defendant company cannot claim otherwise for thedds entered in the Public Registry”.

192 gee: ch 31(5).

193 See: Matthews & Nicolle, 17, para 1.69; Nicdiiemovable Propertyl49. The nine-year division
is also present in art 595 FCC.

1941861 Report Evidenc817, questions 7105, 7106.

19 For example: (France) art 595 CC; (Louisiana) SitatDoctrinal” 1101 — 1105; (South Africa) C
Hugo & P Simpson “Lease” in Zimmermann & Visdéixed 303 — 304. Basnage suggests Canon law
as the source of the practic@euvresvol 2, 335, on art 502. See also: Troplong, val2- 20, para
478, vol 1, 62105et seq

19 BasnageDeuvresvol 2, 335, on art 502 (quoted, in part, in Le §r821); Larroumet, 285 — 286,
para 439.
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vivos™®’ This could support the view that a contract leasece passed and

registered, constitutes a real right in favourhef tenant®®

What of paper leases? In the evidence to the 1&QbIR it is suggested that a paper
lease may bind a successor if that successor hsndtece of the lease in his
hereditary contract® If this is correct, this particular form of noti@@n make a
paper lease bind a successor. However, notificaifom paper lease in a hereditary
contract is not the same as the entire lease Iasadpble for viewing in the Public
Registry. How much of the (unregistered) paperdeasuld bind the successor?
Arguably, the successor, once informed of the leasgeemed to have knowledge of
that whole agreement, because he could have asksedet a copy of it. Thus, a
successor bound by a paper lease could also bel liyusin option to purchase (or to
renew) in it, following the “single agreement” aysis inBasderf It appears that it
Is possible to register a paper lease. Arguablerevtthis has been done a successor
to the landlord would be bound byt.

Alternatively, if a contract lease creates a ragihtrin favour of the lessee, is it
possible that registration of a paper lease alsates a real right? In principle, this is
possible. However, on one reading, article 50 ef #8380 Law could be construed as

against this conclusion. The article concerns thatjpn of a:

“détenteur de bonne foi d’'un bien-fonds ou d’'unevitede fonciére — soit a
fin d’héritage, soit pour un terme d’années ceréicédant 9 années, ou pour
une ou plusieurs vies, ou pour tout autre termet dan durée est
conditionnelle ou éventuelle — en vertu d'un canypassé devant Justice

[..I"

after adégrévemert®® such a person can choose whether to give up Higroright

in respect of the property. If a person electsdepkthe right, he or she must pay off

197 See: ch 5.

19 See also: Falle 162, para 16.

1991861 Report Evidence, 317, questions 7105 — 7111.

200(1968) 1 JJ 911, 918, 920, per Bois, Deputy Hailif

21 These conclusions may be derived from: 1861 Repuidence, 317, questions 7015 — 7113
(particularly 7112).

292 pggrévemenis the method by which hypothecs are enforced0188v, art 1. Also mentioned in
art 50 ardiquidation anddécret Liquidation was abolished by thkoi (1904) (Amendement No. 2)
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all the charges on the property. This article bdhes reading that holders of a
hypothec, real servitude, usufruct, and contraasdeall have this choice. This is
interesting: hypothec, real servitude, and usufaret all real rights, and contract
lease has been assimilated to their number. It Seleowever, that paper lessees are
excluded. Thus, it could be that contract leaseseal rights, but paper leases cannot

be, whether registered or not.

Although it is clear that a contract lease will dithird parties, and so afford some
protection to the tenant, it is unclear whetheroatiact lease is a real right. The
position in relation to the binding (or otherwisegture of paper leases is more
uncertain: they may be capable of binding thirdipar but do not appear to be real
rights, even if registered. The position that agrdpase binds a successor if notice of
it is given is attractive, because it would meaat tine effect of notice is consistent

across the whole class of leases.

(5) Real Obligation?

In addition to lease, other rights do not bear eaagsification as either real or
personal. Examples in Jersey law includerdrde (“an annual payment charged on
land”)?®® and an obligation — at issueJersey Hotels v Inglebert Properties ¥t

sur la propriété foncierealthough this reference to it in the 1880 Law haser been removed.
Décretsare now extremely rare: Matthews & Nicolle, 69rga.2, 72, para 7.19; Nicollemmovable
Property164.

293 Matthews & Nicolle, 2, para 1.6. Qentegenerally, seeTerrien 7.12 and 7.13; Poingdestrais

75 — 87; Le GeyManuscritsvol 1, 171, 192, 314, and vol 2, 60, 74, 4BdthierTraité du Contrat de
Constitution de Rentdraité du Contrat de Bail a Rentde Gruchy, 36; 1861 Report, xvi — xviii, Xxi
— xxiv; Planiol, Treatisevol 1, part 2, 768 — 772; Le Gros, 201 — 208, 4353; Matthews & Nicolle,

2 — 3, para 1.6 — 1.14, 55 — 56, paras 6.4 — Gcgll Immovable Property85et segch 4 H(3). See
also the similar rights alluded to by van der Mer@a®&, para 45; Swadling, 256, para 4.Béntesare

no longer commercially significant and the JersawlCommission has proposed their abolition (JLC
CP®6, H). The right to payment is secured by a Hypo{1861 Reporkxii; 1880 Law, art 2, art 19;
Matthews & Nicolle, 55, para 6.4. On this analysise: Basnag®euvresvol 1, 111), which is a
real right (see: ch 3 1(3)).

204(1980) JJ 23. Jersey Hotels sold a field to Mr EM@&ns, under the condition that he was to pay 6%
of the value of any house built upon that fieldJaysey Hotels. Mr Evans sold the field to Inglebert
Properties who wished to sell it to the States. ddwdition was repeated in the conveyance from Mr
Evans to Inglebert Properties, but the latter halibdrately omitted it from the draft contract afles

to the States. Jersey Hotels sought reinstatenie¢hé @ondition and “to prevent any sale which does
not do this” ((1980) JJ 23, 25, per Whitworth, YJAOddly, given this demand, it was admitted by
Jersey Hotel's advocate that a burden which rah thie land did not need to be recited in every
hereditary contract of transfer in order to presehe burden ((1980) JJ 23, 26, per Whitworth, JA).
The Court of Appeal held that Jersey Hotels haddaio establish a right to insist on full recitdithe
condition.
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to pay a sum on the occurrence of a particulartevetich ran with the lan&® Both
are affirmative obligations to perform, which olaigpns are enforceable against a
single debtor. The corresponding rights cannotdag nights because the obligation

correlative to a real right is passive, not affitive?°°

Renteand the obligation in
Jersey Hotelsnust thus be personal right€.However, it is by virtue of ownership
of a particular piece of land that one becomes atebiherefore, the examples
possess a “real” aspect (essential connectiondpepty), but are not “real” in the
conventional sens®® This “real” aspect means that these obligatioandstapart

from other personal rights.

Reflecting this characteristic, such obligationg @aometimes classified as “real
obligations”, “obligations réelles”, or obligatiorfpropter rem™ which class is
recognised in civilian scholarship as lying betweeal rights and personal rights.
The label signals a change in perspective fromt fjgarsonal or real) to obligation.
The right correlative to a real obligation is a gmral right?*® the “real” aspect
relates only to the obligation. For present purpps$iee principal point is that the

“right” end of a real obligation is not a real righ

295 Other examples are feudal rights such as to suibart, and of the visiting sovereign to two
mallards although it is perhaps unlikely that thegk be enforced in the future. See, for example:
KGC Reid “Real Rights and Real Obligations” in Bést& Milo Contents32; ch 2.

2% Consider the nature of ownership (ch 3 I(1)) gadeés (ch 3 1(2)) and rights in security (ch 3)(3)
See also: Poingdestt®is 76.

297 Renteis secured by a hypothec. A hypothec is a reditrigh 3 I(3)) but this does not determine
the nature of theenteitself, which is the underlying right to payment.

28 gee also: Planidlreatisevol 1, part 2, 769 — 770.

209 “Real obligation” is used by the courtJdersey Hotels v Inglebert Properti€s980) JJ 23, 26, per
Whitworth, JA. See: (France) Aberkarigssaj J Hansenne “De l'obligation réelle accessoire a
I'obligation réelle principale” irEtudes dédiées a Alex Weill983) 325, Scapelotion Malaurie &
Ayneés, 103, para 379; (Louisiana) YiannopouRwsperty 388; (Quebec) Lamontagiiens68. See
also: (Scotland) Reid “Real Burden” (compasate with the type 2 real burden), particularly 10
(using the term “perpetually personal”); (Scotlamdth comparative references) KGC Reid “Real
Rights and Real Obligations” in Bartels & MilBontents (Louisiana) Lovett “Creating”, J Lovett
“Title Conditions in Restraint of Trade” in Palmé&rReid Mixed (Quebec) LamontagnBiens68;
(South Africa) van der Merwe “Numerus” (using tlegmh “onera realia”); van Erp & Akkermans
Towards Contrast the usage of “real obligation” in ar631.aCC.

20 KGC Reid “Real Rights and Real Obligations” in ##s & Milo ContentsA5.
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(6) Rights of the Beneficiary and Trustee of a Trus  t?

The number of civil law jurisdictions which recogai some form of trust has
increased greatly in the last 150 yedrsAs part of this general movement, any
doubt over the existence of trusts in Jersey1awas removed by therusts (Jersey)
Law 1984(“TJL").**3 Unlike in England, there is no separate equitpbisdiction in

Jersey: equity — as “fairness” — infuses the lawa agole?**

In fact, many legal systems which have the trustlecivilian property law (either
because they are fully civilian jurisdictions oeanixed jurisdictions), and do not
recognise the English-law separation of Law anditgdt® In this context, other
doctrinal bases for the trust have developed, whkigmot follow the English-law
model of vesting some kind of ownership of the ttpu®perty in both the trustee and

the beneficiary®

What is the position in Jersey? Matthews and Sowalesthe view that the trustee is
“owner” of the trust propert§’’ What of the beneficiary? On the basis of the TJL,
and following a comparative survey, they conclutiattthe beneficiary has a
“proprietary interest in the trust property, and merely a personal right against the
trustees™*® Thus, in spite of a broadly civilian property laand the “mixed” nature
of Jersey’s legal system, the present positiohas ta Jersey trust is essentially the

same animal as is found in English law, subjecettain local modifications?*®

21 Symmarised in Reid “Conceptualising” 2 — 3.

212 1861 Report, xxiv — xxvi. On the history of trusitsJersey see: Matthews & Sowdevidland
Bank Trust v Fpd995 JLR 352, 371 — 372, per Le Quesne, JA. See @Buernsey) Robilliard
“Foundation”.

213 Art 3: “Subject to this Law, a trust shall be rgoized by the law of Jersey as valid and
enforceable.” But see art 11(2). See also: GTL 266711(2).

24 Ex parte Viscount Wimborr{@983) JJ 17, 19 — 22, per Crill DB.

215 5ee, for summary: Reid “Conceptualising” 2 — 3.

216 See, for example: (Scotland) Gretton “Trusts”, e & StevenProperty 333 — 335, Reid
“Trust”; (South Africa) T Honoré “Trust” in Zimmeramn & VisserSouthernde Waal “Uniformity”;
(Quebec) LamontagnBiens 127 — 130, para 187; Gretton & Reid “Thoughts” 2para 12; Reid
“Conceptualising” 2 — 3. Consider also the Freffichicie on which see, for example: Matthews
“Fiducie”.

2" Matthews & Sowden, 2, para 1.3, 9, para 1.24.

218 |bid 8, para 1.20.

219 |bid para 1.21. Consider also, for exampMadel Rahman v Chase Bah®91 JLR 103West v
Lazard Brothers & Co (Jersey) Limitek®93 JLR 165, 309 — 310, per Hamon, Commissidnere
Rabaiotti 1989 SettlemeR000 JLR 173Fiduciary Management Ltd v Sherid2002 JLR N11|n re
Esteem Settlemef002 JLR 53|n re Fountain TrusP005 JLR 359.
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Can the beneficiary’s right be described as a night? The trustee, subject to the
terms of the trust, has the power to deal withtthst property as though it were her
own??° The beneficiary has no such right. Therefore bimeeficiary’s right does not

appear to be ownership in the civilian sense. Caultk a subordinate real right?
Perhaps so, but the nature of such a subordingite i8S not clear: the right of a

beneficiary to a trust does not wholly resemble ainthe recognised subordinate real
rights. It may be that the right is merely a peedoone, enforceable against the
trustee. This is an area which merits greater abtenbut is outside the scope of this

work.

(7) Possession?

Possession is certainly a fact. Is it also a righ& thing? This is a long-standing
question in European legal thougftexploration of which cannot be made here, but
it can be noted that the position of jurisdictionghe French tradition appears to be
against treating possession as a real fight.

J. NUMERUS CLAUSUS

The list given above may not be exhaustive, anding case it is open to the
legislature to add to it. A separate question igtivér it is possible for private parties
to add to the list by contracting between themsel\re a legal system in which this
IS not possible there is said to baewanerus clausus a fixed list — of real rights. In a
system which does allow this, there isuamerus apertus- an open list — of real
rights. Wherenumerus apertuss advocated, it is tempered by “considerations of

public policy”??® such as the requirement for publicify. Third parties, acquiring

220 Art 24(1) TJIL.

221 Eor some history: Schrage, 50 — 55.

22 (France) Larroumet, 49 — 50 (para 78), Malauri\gnés, 137 (para 482), Pothi&raité de la
possessiorparas 2, 3j{Louisiana) Yiannopoulo$roperty 598 et seq para 301et seq (Quebec)
LamontagneBiens438, para 653. But note: (Scotland) RBigperty 10, para 5 (possession is listed
among the real rights). Generally: R Carabie “®&sipossession, propriété, dans les coutumiers
normands” inSemaine de Droit normand952).

2 YiannopoulosProperty415.

224 (South Africa) Deeds Registries Act 1937, ss1& (6eal right”). See: ch 5 A(2) (discussion of
publicity principle).
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burdened property, should not find themselves stiltge conditions, the content of

which they had no means of discoverfiy.

The traditional civilian position is that the list real rights is closed: there is a fixed
list.??° This position has even been advocated for Engdhsh albeit relatively
recently?”’ The existence of, or need fornamerus claususf real rights continues
to stimulate debat&® The position in Jersey is unclear. Such evidescenere is of
real rights indicates that the apple has not faléerfrom the civilian tree. It seems
probable that Jersey follows the traditional canliposition, but the question is not

settled.

K. SUBDIVISION OF THE CLASS OF REAL RIGHTS

The class of real rights may be subdivided. Fometa, the primary real right
(ownership) is distinguishable from those which subordinate to it: the subordinate
or limited real right€* The latter are rights in the thing of another jw® in re
aliena Where there is a subordinate real right, thenagsd exists at least two real

rights in one thing: ownership and the subordimeg right.

Real rights can also be separated according to h&hdhey are “principal” or
“accessory”, as in French doctrinal writifit).Principal real rights relate to the nature
of the thing itself (ownership, servitude, usufjuethereas real rights which are
accessory (to a debt) relate to the pecuniary vafue thing (rights in securityy"
Principal real rights are further divided into owst@p and dismemberments of

ownership?3? “Dismemberment” reflects the notion that thosecsdinate real rights

2% For example: Smits, 250.

2% For example: Smits, 249 — 252; Akkermans, 7 -h&.c

227 B Rudden “Economic Theory v Property Law: Themerus ClausuBroblem” in Eekelaar & Bell
Essay239.

228 5ee: Smits, 252 — 254; Akkermans, generally. ARtance) Malaurie & Aynés, 89 — 93, paras 355
— 361; (England) Swadling, 223 — 224, paras 4.@91%; (Louisiana) Yiannopould3roperty414 —
417, para 217; (Quebec) LafoRdécis187et seq

22 For example: Rei@ropertyll — 12, para 6.

230 Eor example: Larroumet, 22 — 24.

2L JLC CP8, 9, para 3.6 (quoted Amsbacher (Channel Islands) Limited v HSBC Bank RDG7
JLR 593, 596, para 6, per Bailhache, Bailiff); Leutzur 18. See: ch 3 I(3).

232 For example: Jourdain, 189 — 190; Larroumet, 23—
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which may be called “principal” (that is, real skwdes, personal servitudes, and —
sometimes — leases) are parts of ownership whigd haen broken off and given to

someone other than the owner.

Primary Ownership Principal Ownership
Dismemberments of
ownership: servitude,

usufruct, (lease)

Limited Servitudes, Accessory | Rights in security

(ura in re | usufruct, rights in

aliena) security, (lease)

L. CONCLUSION

It is likely that the relative absence of the cquiseof real right and personal right in
the Reformed Custom of Normandy contributed to Haene in the works of
Poingdestre and Le Geyt. The enduring influencéheir work, of the work of the
continental commentators on the Reformed Custor, cdnTerrien’s commentary
helps to explain why reference to real right anspeal right continues to be sparse
in Jersey. The increasing influence of English thereafter provides another aspect

to this explanation.

Nonetheless, references to civilian concepts df nigat and personal right can be
found in Jersey sources. These concepts make sktieebehaviour of certain rights
in certain situations, and operate as tools toyaealincertainties. Although the
concepts can be, and have been, criticised, ahdugh real obligations challenge
their neat dichotomy, it is necessary to provideaaoount of Jersey law at this
foundational level. Doing so provides the platfdinmm which — internally — future

advances in legal thinking are likely to be possiband — externally — full

participation in civilian property discussions damade.
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CHAPTER 4 — CLASSIFICATION OF PROPERTY

A. INTRODUCTION
B. ARE RIGHTS THINGS?
C. CORPOREAL AND INCORPOREAL
D. MOVEABLE AND IMMOVEABLE
E. CHANGE OF CLASSIFICATION: ACCESSION
(1) Moveable-to-Immoveable Accession
(a) Attachment
(b) Intention
(c) Effect of removal
(d) Function
(2) The Test for Accession
(3) Compensation
(4) Accession of Fruits
F. CLASSIFICATION BY ANTICIPATION
(1) Moveables by Anticipation
(2) Immoveables by Anticipation
(3) Comparison
G. FISH AND OTHER ANIMALS
H. CLASSIFICATION OF RIGHTS
(1) Real Rights
(2) Personal Rights
(3) Real ObligationRente
(4) Leases
(5) Deeds
|. CONCLUSION

A. INTRODUCTION

The substance of the law of property is the retelgps between persons and

objects, in particular where those relationshigecfthird parties. In this way, the

law of property can be distinguished from otheraaref law, such as the law of

contract' There are many ways of classifying property; foaraple, as moveable or

immoveable, corporeal or incorporeal, in commerceuwt of commerce, in public

ownership or in private ownership, fungible or rfangible, and consumable or non-

consumablé.Which of these a legal system adopts or gives jmrence to, and how

! See: ch 3 B.

2 (France)arts 537 (in commerce/out of commerce) 518 — 539,-5536 (moveable/immoveable and
corporeal) 526, 529 (incorporeal) 587, 589 (condua)al291 CC (fungible). (Louisiana) arts 448
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that system applies the distinction, all contribistehe shape of the law of property.
Two of these distinctions (made since at leasttithe of Gaiusj are examined in
this chapter: the distinction between moveablesiamdoveables, to which is given
particular attention in modern expositions of pmypeaw, and the distinction
between corporeals and incorporeals, which is fatiy applied in combination

with the first to generate a fourfold classificatib

Corporeal moveable property

(such as a horse or a car)

Corporeal immoveable
property (such as land or a

building)

Incorporeal moveable property
(such as a (personal) right to

repayment of a loan)

Incorporeal immoveable
property (such as a usufruct of

land)

Yiannopoulos describes the purpose of classifinatie “facility of understanding
and regulation® Understanding and regulation can be cross-bordemwell as

internal. For instance, classification of propaegymportant for international private
law. Also, by using, to some extent, a common lagguof classification, legal
systems may more easily be compared with one ano@lassification is also
important when the applicable rules differ betweesmtegories. For example,

classification as moveable or immoveable determimepart, whether transfer must

(division of things) 449 - 450, 452, 453 (publicommmon, and private things) 461
(corporeal/incorporeal), 536, 537 CC (consumable/t@nsumable); Yiannopouléxoperty49 — 51,
para 29 (fungible/non-fungible), YiannopoulBsoperty52 — 59, paras 30 — 34 (other classifications).
(Quebec) arts 899 (corporeal/incorporeal and mdeéaimoveable) 916, 919, 2876 CC (out of
commerce), Lamontagn®iens 22 — 25, paras 30 — 41 (fungible, consumable, atiter
classifications). (South Africa) van der Meniidnings 15 — 30, paras 21 — 37. (Scotland) Reid
Property 17, para 11 (corporeal/incorporeal, moveable/impaile). Also: (England) Harpum &
Bridge, 7 — 8, para 1-013. Poingdedtos 115; Le Gros, 20, 195 “res nullius”.

% (Corporeal/Incorporeal) G.2.12. For example: Terri5.1. (“Corporeal” and “incorporeal” are used
in preference to “tangible” and “intangible” becauke former pair is better known internationally,
and is present in the sources of Jersey law.) (Mlioleglmmoveable) Implicit in G.2.42. The
distinction between moveables and immoveables ladse to greater importance: Maigarly 335 —
338.

* For example: (France) Jourdain, titles 2, 3; (s@na) YiannopouloBropertych 7, 42 — 46, paras
25 — 27; (Quebec) LamontagBéens28 — 31, paras 46 — 55; (South Africa) van derw&efhings
20, para 29, 24 — 28, paras 34 — 36; (Scotland) Reipertych 13. See: ch 4 C, D.

® YiannopoulosProperty 25, para 18 (also: 241 — 248, paras 106 — 108j0,Afor example:
ZimmermanrObligations24 — 25; van der Merwe&hings15, para 21.
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be made before the Royal Cobit; is also central to succession, for moveable and
immoveable property are treated separatédliie corporeal/incorporeal distinction in
combination with the moveable/immoveable distincti@s in the table above) is
further determinative of which rules of transfepbpto a transaction, for incorporeal
moveable property is transferred by a process knawnassignmefit,whereas
transfers of corporeal moveable property are gacgither by the customary law,
or by the Supply of Goods and Services (Jersey) 2@09.

B. ARE RIGHTS THINGS?

“Do we own physical things? Or rights? Or both® his article “Ownership and its
Objects”!® Gretton discusses some problems with the Gaiaensehthat is, the
structure of the objects of property law which &ided from Gaius’s exposition of
the law of things in book two of himstitutes'’ Gretton presents Gaius's scheme

thus:

Res

[ |
Res corporales Res incorporales
| |

Fundus Aurum Haeredita Usus

Homo Argentum Ususfructus Obligationes
etc

In the same article, Gretton conducts a surveymiraber of European jurisdictions
(including — significantly for Jersey — England akchnce) and of some outside

®See: ch 5.

" For example: Wills and Succession (Jersey) LavB1a8s 6, 7.

8 Matthews & Nicolle, ch 3. Also, for example: Temje7.6; Andersorssignation
° Gretton “Ownership” 804.

1% Gretton “Ownership”.

11212 -2.14.
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Europe, but which are in the European traditfolle concludes that each of the
surveyed systems follows the Gaian scheme (to wircis opposed). It comes as no
surprise, therefore, that it is applied also irségr “Corporeal” and “incorporeal” are
not found in theGrand Coutumierbut this terminology is used both by Terffand
by Poingdestré?

The prevailing view, for good or for ill, is thudhat rights are thingsrés
incorporale3.” This is liable to lead to a problem of perpetujression in respect
of ownership, if ownership itself is conceived of a(n incorporeal) right. Put
another way, the first premise is that rights &iags. Therefore, all rights found in
the patrimony of a person are owned. In the sameasaa person is said to own a
car, that person is said to own a right of (forrapke) usufruct. The second premise
is that ownership is a right. Consequently, thétrigf ownership (a thing) is itself
owned. But that second-level ownership is alsoirsgtht too must be owned. This
creates third-level ownership. And so it continu@se solution is to state simply that
ownership is an exception among incorporeals andatstself be ownedf Gretton

is unhappy with this and other analyses. Neversiseléhe position in Jersey law

appears to be that rights are (incorporeal) thiigs.

C. CORPOREAL AND INCORPOREAL

Corporeal property is that which has a physicakg@nee, incorporeal property that
which does not have such a preseticEhis division admits of some uncertainty (for

2 Including: Austria, France, Italy, Spain, Germasgme mixed jurisdictions, and England.

3 Terrien, 5.1.

1 poingdestré.ois 57, 95, 134.

15 See also, for example: Bankrupt®ésastrg (Jersey) Law 1990, art 15(1).

' ReidProperty23, para 16.

" See, for example: Terrien, 5.1 “Et sont a®sesappelees en droict incorporelles” [emphasis
added]. Also: Pothiefraité des Personnes et des Chgsas 248.

8 (Louisiana) art 461 CC; (France) The Civil Codentains no definition of corporeal and
incorporeal, but see arts 518 — 525, 528 (corppreals 526, 529 (incorporeal); (France) Pothier
Traité des Personnes et des Chgsas 232; (Quebec) The Civil Code also containglefmition of
corporeal and incorporeal, but see arts 899, 9Baefnsey) Carey, 68; (Guernsey) Le Marchant, vol
1, 131; (Scotland) ReiBroperty18 — 19, paras 12, 13; (South Africa) van der Mefhings20 — 21,
para 29; (England, for example) Blackst@@@mmentaire2.1.17.
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example, what is the status of electricity??put such issues are not discussed in

Jersey sources, and are not presently under exaomna

Division of property as corporeal or incorporeakgent in Gaiusinstitute$® and in

Justinian’sinstitutes™ is made by Terrien:

“Et sont ces choses appelees en droict incorpsretemme qui ne se
peuuent toucher, a la difference des corporellegyidse peuuent touche?®”

In view of this, it is interesting that the divisias not made in th&rand Coutumier
(mid-thirteenth century)® which makes no mention of incorporeals. It appéiaas
classification of property as either corporeal aorporeal has come to Jersey law,
through Terrien (circa 1574), from Roman law. LeyGacknowledges Jersey law’s
acceptance of Terrien’s Romanised exposition ohtsigas either moveable or
immoveable, and identifies the link between Roman bnd Terrien as Bartolus
(1313/1314 — 1357 Terrien does not mention Bartolus, but is expliciit his re-
working of the customary law divisions is basedRwman law?> Classification of
property as corporeal or incorporeal is presentmaodern legislation and in

commentary on Jersey |&W.
D. MOVEABLE AND IMMOVEABLE

Identifying property as moveable or immoveable ispomary importance. Such

classification affects, for example, which rule® @0 be applied to transfers of

' For example, in Louisiana, Yiannopoulos has exg@eshe view that electricity is corporeal, like
all “energies” Property43 — 44, para 26). Art 461 of the Louisiana C@ilde holds to be corporeal
anything which can be perceived by the sensest (6fetouched”). Electricity may be so perceived.
The Louisiana court took this vie’dommers v Secretary, Dept of Revenue and Taxa#idnSo2d
689, 692, per Carter, Judge (application for apdenled: 594 So2d 877).

20G.2.12 — 2.14, but consider: Zimmermadbligations25 — 26.

2 Justinianinstitutes2.2, 2.2.1 — 2.2.2.

2 Terrien, 5.1.

3 See: ch 87 GC. On the date, see: Everard “Intihicxviii — xx.

4 Le GeytManuscritsvol 1, 68. Bartolus’s views are discussed in Sgbrd3 — 44.

> Terrien, 5.1.

%6 Matthews & Nicolle, 2.3Loi (1996) sur I'hypothéque des bien-fonds incogigrart 1 definition of
“bien-fonds incorporel”; Nicolldmmovablech 2. Also: JLC CP8, 24, para 7.19. An earlietainse:
Hemery & Dumaresq, 30.
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property’ (and what is included in that transféf)the laws of successién,how
security may be constituted over propéftgnd which process a creditor can use to

pursue his debtor’s property.

Fundamentally, every corporeal thing is capablenovement: Les planetes sont-
elles meubles ou immeublé¥?Perhaps that question is flippant, but it demanes
the problem. Where the line is to be drawn is atenatf perspective. From the
human perspective the Earth is immoveable. Thighés starting point. What is
attached to the Earth becomes equally immoveabléha eyes of the law at least.
Thus, it is generally considered that land and taith is connected to it (such as
buildings, trees, and plants) is immoveabland all else (such as clothes, animals,
and furniture) is moveabf€. Nonetheless, the division is not always clear-cut.
Questions concerning what is moveable and whahmadveable are present in the
sources, and these are discussed b&oBy way of introduction, the following

observations can be made.

Of the case?® the most significant decision Moser v Waldoff because the court
engages with the sources in its judgment. In amldita great body of relevant
material is found in th&rand Coutumierthe Reformed Custom of Normandy, and

?’See: ch 5.

8 See: ch4 E.

29Wills and Successions (Jersey) Law 1993, artg5 —

% See: ch 31(3).

31 | edouxIntroductionback cover, and 175: “Que sont les astres etlée®fes sinon daseubles de
trés grand taille puisqu’enfin aujourd’hui plus personne ne comtegt'ils soient en perpétuel
mouvemery’

32.Ch 87 GC.This view is affrmed by RP Marett in hittre Explicative du Projet de Loi Amendé
sur la Propriété Foncierglogé au greffe le 23 Janvier 1878), availabl€li®99) JLRev 41, 43: “[...]
immeubles; les biens-fonds, c'est-a-dire le soteetqui y est adherent [...]". Also: Interpretation
(Jersey) Law 1954, art 4(1), schedule 1 “land’Ishclude houses and other buildings”. But note
that these sources speak of corporeal immovealibs (eee: JLC CP8, 13, para 5.2). See also:
Justinianinstitutes2.1.29; D.41.1.7.10; (Guernsey) 1852 Ordinancg, @8m 6.

33 Ch 87 GCSee, for example: (Scotland) ReRtoperty17, para 11; SLC CM 26; (France) arts 516,
518, 528 CC; (Louisiana) arts 448, 462, 463, 470, 473 CC; (Quebec) arts 899, 900, 905, 907 CC;
(South Africa) van der Merw&hings24, para 34. (England, for example) Gray & Graly, B.2.47.
Also: Le GeytManuscritsvol 1, 68.

% See:ch4 E—H.

% For exampleSuccession Poingdest(@758) 2 CR 124Succession Le Monta{¢782) 118 Ex 50;
Le Retilley v Richards and de Lig[&838) (a copy of this judgment has not been kxtatt is the
subject of a letter to the editor of the JGLR: Di€dd2008) JGLR 392)Godfray v Baudain§1889)

10 CR 416Arbaugh v Leyland1967) 1 JJ 7459¥loser v Waldor§1971) 1 JJ 1927.

%(1971) 1 33 1927.
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the commentaries thereon. TGeand Coutumiersuggests an overarching principle
with which to consider the nature of any piece miperty: all is moveable which can
be taken from one place to another; immoveablesatae so takefY. This is the
basic position. By contrast to the single statemm&nthe Grand Coutumier the
multiple articles of the Reformed Custom — artid@@4 to 520 — read more like a list
of individual instances (in keeping with the titethe chapter: “Quelles choses sont
censéedleubles, quelles choses immeubled”).

In his Remarques et Animadversiosar la Coustume Reformée de Normandie
commenting on article 504, Poingdestre notes ttieles 504, 506 to 510, 515, and
518 of the Reformed Custom are drawn from Terri@@simentary on th&rand
Coutumier which indeed is readily observable. The relevantedhe Reformed
Custom to Jersey law in this area is reinforced_byGeyt, who remarks upon the
“penchant que les habitans [de Jersey] ont powresles nouveautez de la province
voisine”, which can be seen in relation to a spegfovision of which there is no
trace “ni dans le Vieux Co(tumier, ni dans la Glasiedans Terrien®® In spite of
Poingdestre’s systematic commentary on the Reforr@edtom, his work is
overshadowed by that of Le Geyt, which providesaper account of the lat¥Le
Gros adds little to the discussion.

Poingdestre describes the articles under the t@laelles choses sont censées
Meubles, quelles choses immeubles” as having thereaf an appendix to the
Reformed Custorft; and, given the emphasis on transmission of prgmertdeath in
Norman customary law, it is hardly surprising thtae policy underlying the
Custom’s determination of particular property akheasi moveable or immoveable is
at times driven by consideration of who will intighat property on the death of its
owner®? The intertwining of the classification of thingsdathe law of succession is

37 Chs 87, 92. Everard, 354 — 356, 376 — 379. Terfieh 8.1. Also (Guernsey): 1852 Ordinance, 231
— 232, items 3 — 5; Le Marchant, vol 1, 129, 13arey, 68, 70.

3 [Emphasis added] See also: Pesnelle, 497.

% Le GeytManuscritsvol 1, 69.

“%Ibid 68 et seqCode Le Gey8.6.

“ Remarquesn art 504.

2 See, for example: TerrieB, 1, from: “Selon ce que dit est, se faut reglepartage & diuision des
biens” to “& reputez estre du territoire auquelstst trouuez.”
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also evident in Le Geyt’'s work: to some extentismcomments on “Meubles” in his
Manuscrits*® and particularly so in hi€ode 3.6, “Des Meubles & des Partages

qu’on en Fait™*

Generally in this area, the influence of the Rorl@antradition is palpable. Le Geyt,
the continental commentators on the Reformed Cusibiormandy, and Pothier
(whose work on this subject has been referred taheyRoyal Courff make a
number of references to Roman law, principallyhe Digest*® Houard states that
the Reformed Custom title on classification of mp as moveable or immoveable
is taken from Roman lali. The later development of Roman law has had some

influence alsd®

In Guernsey several ordinances have been passetheorsubject’ The 1852
OrdinanceDes Biens Meubles et Immeubbestainsinter alia, lists of things which
are moveable, and things which are immoveable gares greater detail than any of
the Jersey sources. The substance of the 1852 dbidins suggestive of influences
in common with Jersey: Terrigh(unsurprisingly) and, more notably, the Reformed

Custom. Consequently, the Guernsey sources ar@tdydar comparative interest.

“3Vol 1, 68et seq

*54 - 56,

4> Moser v Waldorf1971) 1 JJ 1927.

6 See, for example: Le Geanuscritsvol 1, 70; Pesnelle, 501; Pothi€raité de la Communauté
paras 48 — 63 (alsotraité des Personnes et des Choses 232 — 272). Compare the lists of
corporeals in G.2.13 and in Justiniahistitutes2.2 with the list of moveables in ch 87 GC.

“" Dictionnairevol 1, xlii.

“8See:ch4C.

49 See also: 1888 Ordinance, concerning potatoest@mdtoes (which refers to an “Ordonnance
provisoire relative aux Biens meubles passée IéWBi€r 1886 et renouvelée jusqu’aux Chefs-Plaids
d'aprés Noél tenus le 16 Janvier 1888", but neithiéginal nor renewal has been found). On the
nature of ordinances: Dawkaws32, also 168 — 170 on “Meubles and Immeubles”.

0 For example, the familiar principle of internatirprivate law in item 2 of the 1852 Ordinance:
“Les Meubles suivent la personne, et les Immeuldeterritoire.” Terrien’s statement is identical
(5.1). The maxim is also quoted by commentatorshenReformed Custom. This is unsurprising as
the existence of many distinct legal systems inRegolution France was apt to generate occasions
for its application. Also (Guernsey): item 22 oéth852 Ordinance; Le Marchant, vol 1, 129; Carey,
68, 69, 70.
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Also worthy of comment are similarities betweentigatar aspects of the 1852
Ordinance and the French Civil Code, not only ihssance, but also in wordifg.

This is suggestive of influence from the FrenchilGBode, which geographic and
temporal proximity renders likely. This is a pooftdifference with Jersey law, the

sources of which largely pre-date tBede civil
E. CHANGE OF CLASSIFICATION: ACCESSION

Accession, oaccessipis a doctrine with its roots in Roman law, by @hhone thing
attached to another thing becomes part of thagthihis may result in a change in
classification, a change in ownership, or both, eelng on the circumstances.
Accession operates in three instances: immoveableanioveable; moveable to
immoveable’? and, moveable to moveabfe. The second of these is of present

interest, for it is in such cases that a changgassification of property occurs.

(1) Moveable-to-Immoveable Accession
What is the test employed to determine when acmedsas taken place? Does the

intention of the owner of the moveable mattér?

In Arbaugh v Leyland® the main issue was whether a negative servitudleiliting
further building had been breached by the ereafamshed. If the shed had acceded
to the land, the servitude would certainly havenbbeeached. The shed rested “on

*1 Compare: 1852 Ordinance, item 1, with (Franceb&f CC (although the phrase is also present in
Carey, 68, the writing of which predates the Fre@iVil Code). Also compare the 1852 Ordinance
and French Civil Code as follows: item 5, art 5&8m 6, art 519; item 7, art 520; item 15, art 524;
item 16, art 526.

%2 Accession of fruits is an example of this. See2. @, 2.73 — 2.77; Justinidnstitutes2.1.19,
2.1.20, 2.1.29 — 2.1.34, 2.1.37; NichoReman133 — 136. Also: Matthews & Nicolle, 15, para %.60
Bérault, Godefroy, & d’AvironCommentairesol 2, 437 — 439 (Godefroy). On this type of acies
generally: van Vliet “Accession I”; van Vliet “Acssion II”.

>3 Logically, there is a fourth category (immoveatdanoveable), but this is an empty category as no
law admits of immoveable property acceding to thlaich is moveable.

> For example, compare: (Scotland) RBmperty458 — 459, para 572; (England) Harpum & Bridge,
1069 — 1071, para 23—006 — 23-009; (France) at&@2bCC; (South Africa) Badenhorst & Pienaar,
147 — 154; (Louisiana) arts 493, 493.1, 494 CC;efige) art 955 CC, LamontagB&ns500 — 505,
para 768 — 773.

*5(1967) 1 JJ 745.

79

www.manaraa.com



granite blocks, [was] not attached to the soil fowlild] be moved in one piecé®”
After listing, but not discussing, several auttiesf’ the court had “no hesitation in
finding that the structure is a moveabt&.”

The court had recourse to a number of the sameitigls inMoser v Waldopi® and
consideration was given to them in the judgmentMivser, the parties made an
agreement “in anticipation of the dissolution o&ithmarriage Following this
agreement, ownership of the matrimonial home, wiiiad been in the plaintiff's
name, was transferred to the defendant. The gifasdught a court order that the
defendant should allow her to remove two items fribia house: a glass-fronted
bookcase-cum-drinks cabinet, and a washing macHihe.defendant claimed that
“ownership was [...] transferred to him” with the ls@i* The agreement between
the parties provided that the defendant would get house “together with the
improvements and additions made ther&folt also provided that “all effects of
household use or ornament situate in the premisa@geamentioned are the property
of the wife [the plaintiff]” unless otherwise agtE® The agreement did not refer to
the bookcase or washing machine specifically, mbitlte contract passed before the

court which transferred ownership of the house ftbenplaintiff to the defendant.

In relation to the bookcase, the defendant religohuthree alternative grounds: that
it was a fixture (that is, that it had accededhi® house); that there had been an oral
agreement between the parties for the transfehefbiookcase to him; that the
plaintiff was estopped from claiming the bookc&s@nly the first is of interest to

the present discussion. The following facts werealdshed. The bookcase was

* Arbaugh v Leylanq1967) 1 JJ 745, 747, per Bois, Deputy Bailiff.
" |bid: “Terrien, Coutume de Normandie, Book V, Chapterpl 169, Basnage, Coutume de
Normandie, 1778 edition, p.412, Art. 515, Pothi&31 edition, Tome 15, p.16 (1861 edition, Tome
I, p.12) and Godfray v. Baudains, Le Galle et alda &ause (1889) 10 CR 416". [@odfray v
Baudains the court held that a construction in wood is pahble, but the court record provides no
details of the nature of the constructions in goest
%8 |bid. For the result, see: ch 7 B(1).
°9(1971) 1 JJ 1927.
22 Moser v Waldorf1971) 1 JJ 1927, 1928, per Ereaut, Deputy Bailiff.

Ibid.
°2 |pid.
®3 Ipid.
* Ibid 1929.
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composed of parts purchased separately, but designét together by screws to
form the desired shape. Parts of the skirting b@edl architrave over a door were
removed to accommodate®tand the door was refitted to open outwards. Screws

fastened some of the upper units to the Walll.

The court noted that the “tests to be applied icidleg whether an article is to be
considered as forming part of the structure hawenlmonsidered in several Norman,
Jersey, and English authoriti€€”and commenced examination of a selection of

these with a quotation from Basnage:

“Utensiles d’h6tel soit aux champs ou a la villetseeputez meubles: mais
s'ils tiennent a fer, clou, ou sont scellez a plaet mis pour perpétuelle
demeure, ou ne peuvent étre enlevez sans fractiodeterioration, sont
réputez immeubles>®

The text given is paraphrased by Le Geyt inGusle® and is, in fact, article 506 of
the Reformed Custom. The former point was notethénjudgment; the latter was
not. Article 506 had been used by the Royal CauRRé Succession Poingdestee
decision of 1758: a clock was sufficiently firmlftached to a house that it was held

to have been put there “pour perpétuelle demeuré’sa to have accedéd.

In Moser, Pothier was also considered. The court's attantozussed on the first

three of six rules given by him “for determining ether an article is deemed to form

part of a building™* The first rule is that things inside a house dreotedifice for

®® Ipid.

®® Ibid 1930.

*7 Ibid.

%8 BasnageDeuvresvol 2, 342. TheMoserjudgment incorrectly gives the date of the thiritied as
1719.

%9 Code Le Gey8.6.3. Noted irMoser v Waldor{1971) 1 JJ 1927, 1930, per Ereaut, Deputy Bailiff.
See also (Guernsey): 1852 Ordinance, 233, iteni&Marchant, vol 1, 129 — 130; Carey, 69 — 70,
71-72.

0(1758) 2 CR 124. This may also have been theioaRe Succession Le Montgis782) 118 Ex 50,
but it is not clear from the court record: “I'Hogde en question est clouée dans I'appartement ewell
été placée; La Cour a jugé qu’elle doit tenir natditmmeubles”.

" Moser v Waldor{1971) 1 JJ 1927, 1930, per Ereaut, Deputy Balfiffe citation from the judgment
is “Pothier (Nouvelle Edition—1819), in Tome IXptéled ‘Communauté—Donations entre mari et

femme”.
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perpetuity are part of £ which Pothier identifies as having been taken fiigest
19.1.17.7"2 Pothier’s second rule, which aids interpretatibthe first, is that things
attached to an edifice from which they cannot gasd removed are deemed to be
there for perpetuity and so form part offitAgain, reference is made to tBégest’
The third rule is that things which are easily nubwage still part of a house if they
complete it in some way, but if they are mere oreainor furniture, or tools of the
trade of the person living there, they are not pathe housé® Again, he links this

rule back to th®igest’’ which is also done for rules four and fiffe.

From Pothier's text, the influence of Roman lawoisvious. Also apparent are
similarities between Pothier and the Reformed Qustsuggesting a link between
Norman customary law and tBegest’® The influence of th®igestcan also be seen

in the commentators on the Reformed Cusiom.

The court inMoseralso considered an English text — the third edititbMegarry and
Wade’sThe Law of Real Property where two rules are set ddtThe first relates to

the degree of annexation. Something resting bgvits weight “is prima facie not a

2 pothierTraité de la Communautgara 48: “Les choses qui sont dans une maisoruta adifice
pour perpétuelle demeure, en font padisussi elles n'y sont que pour un temps.”

3 Watson'’s translation is: “Labeo writes that in geai things inside structures for permanent use are
part of the structure, but things there temporaaily not part of the structure. For example, pipes
place temporarily are not part of the building, fuhey are permanently in place, they are pathef
building.” Mommsen & Krueger, vol 2, 551. Compafeugrnsey) 1852 Ordinance, item 13.

™ PothierTraité de la Communautgara 49: “les choses qui sont tellement attacBéen edifice,
gu’il ne serait pas facile de les en detacher, pofsumées y étre pour perpétuelle demeure, et fair
partie de la maison et edifice ou elles sont atasH

°D.19.1.17.

 PothierTraité de la Communautgara 53: “Les choses qui peuvent facilement éémlatées du
lieu ou elles sont, ne laissent pas d'étre cenf#ies partie de la maison, lorsqu’elles y servent a
compléter la partie de la maison ou elles sontgglagd...] mais, si elles n'y servent que d’'ornemént e
d’ameublement, ou pour I'exercice du métier dedespnne qui habite la maison [...] elles ne sont pas
censées faire partie de la maison, et sont de sgnmpeubles.” See also: Le G&januscritsvol 1, 74.
Compare: (Guernsey) Carey, 70, 72.

7D.19.1.13.31; D.19.1.17.3; D.33.7.12.23.

"8 Four (on constructive fixtures): Pothi€raité de la Communautgara 60, D.19.1.7, D.19.1.17.8.
Five (on destination, on which see: ch 6 C): Pothi@ité de la Communautgara 62, D.19.1.17.10,
D.19.1.17.5, D.19.1.18.1. Rule sikrg@ité de la Communautgara 63) is an exception to the normal
rule for things attached by usufructuaries or ténan

9 Compare: Pothiefraité de la Communautgaras 48 — 50, with art 506 CR; Pothiesité de la
Communautéara 53, with Basnag@euvresvol 2, 342 on art 506 CR (“Cet article a beaucdep
conformité a la disposition du Droit Civil").

8 For example: Basnag@euvresvol 2, 338et seq Pesnelle, 49@t seq

81 (1966).Moser v Waldor{1971) 1 JJ 1927, 1931, per Ereaut, Deputy BaMiégarry & Wade, 716.
Also: Harpum & Bridge, 1068.
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fixture”,®? but something with a substantial connection tallana building “is prima
facie a fixture”™® The second relates to the purpose of annexatibichw(if the
moveable object is to become a fixture) has torbengention to effect a permanent

improvement*

Finally, two English cases were examinéthrton v Dashwoodeing the more
significant®™ From that case, the court Moser focused on a passage containing
three “tests” or criteria: the mode and degreernwfexation; intention (temporary or

permanent placement?); and the effect of removaheimmoveabl&®

The bookcase was held not to be a fixture, for fe@sons. First, it was essentially
freestanding as the screws were for safety (theadiling the physical attachment as
irrelevant on the factd). Second, it was intended to be an item of furnitare
ornament. Third, the units could be used elsewhEceirth, there would be no
damage caused by its removal, and the adverset effecemoval (exposing the
missing skirting board and architrave) was neglaiFifth, other improvements and
additions had been made to the building so the wwgrof the agreement between the

parties made sense even if the bookcase was igffored

In relation to the washing machine, the defendawit pled that it “was plumbed into
the building as a fixed and permanent item”, buthathearing “withdrew his claim
that the washing machine passed with the prop€rarid that appears to have been
the end of the court’s consideration of the polifite court “authorise[d] the plaintiff
to remove it"*° which suggests that it was thought not to haveded, but there is

no discussion of the point.

8 Megarry & Wade, 716. Also: Harpum & Bridge, 1068.
83 |h;
Ibid.
8 Ibid. A second qualification relates to tenants’ propgr17). Also: Harpum & Bridge, 1069 —
1071.
8 (1896) 2 Ch 497. The other iigh v Taylor(1902) AC 157. SeeMoser v Waldor(1971) 1 JJ
1927, 1932, per Ereaut, Deputy Bailiff.
8 Moser, ibid, citing Norton v Dashwoo@1896) 2 Ch 497, 500, per Chitty, J.
8 Moser, ibid 1933.
% |bid 1934.
% bid 1935.
% |bid 1936.
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In its judgment, the court does not expressly sssie the authority it sets out, but
this can be done. From the parts of sources ustgijudgment, four criteria can be
extracted, all of which informed the decision. Ténase considered in turn, below.

(a) Attachment **

Physical attachment is at the heart of the stréogliard case of accession. Land is
immoveable. What is attached to land, or to a Imgiavhich is itself part of the land,
becomes effectively part of the land or buildinglaso is also immoveable. This
criterion is present universally in the sourcesjuding sources in many other legal

systems’?

An exception to the requirement of attachment islenf@r things which are of great
bulk and weight and cannot be moved without digabbe This is the substance of
article 515 of the Reformed Custdiwhich Le Geyt and Poingdestre identify as in
conformity with Terrien’s commentary, thus givinget article more weight in
Jersey” On a practical level, Le Geyt expresses sceptigibout whether there are
any containers on the island sufficiently large aweighty to be properly called
immoveable, but notes that “il est certain que dbassderniers jugemens on a

constamment suivi Terrien et la Nouvelle Coltunte lattre.”®®

In both hisManuscritsand in hisCode Le Geyt links the subject of large containers
to that of much smaller things which, because @ifrtintimate connection with

immoveables, are considered to be immoveable, wedppile or no physical

° |bid 1933: the first reason for the decision.

%2 Art 506 RC and commentators thereon; Le Glinuscritsvol 1, 71; Code Le GeyB.6.3;
Succession Poingdest(@758) 2 CR 124Succession Le Montaid782) 118 Ex 50Le Retilley v
Richards and de Lisl€1838) (see: ch 4 n35); PothiEraité de la Communauigara 49 (second rule);
Megarry & Wade, 716Norton v Dashwooq1896) 2 Ch 497, 500, per Chitty, J. Also: D.1971.
Terrien, 5.1; (France) art 525 CC; Rétdoperty 465 — 466, para 580; (Quebec) arts 901, 903 CC;
(Louisiana) art 482 CC; (South Africa) BadenhorsP&naar, 147; (Guernsey) 1852 Ordinance, item
6, item 14.

% «Un Moulin & un pressoir, cuves & tonnes sont régms immeubles, quand ils ne peuvent étre
enlevez sans desassembler.” Compare (Guernsey)Q&bdance, item 6 (“Les Moulins” and “Les
Pressoirs”).

% PoingdestreRemarqueson art 515; Le GeyManuscritsvol 1, 73. Also: Terrien5.1. Compare
(Guernsey): Le Marchant, vol 1, 131; Carey, 72.

% Le GeytManuscritsvol 1, 73.
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connectior’® These are considered below, in relation to thetfan of objects’ for
while the great size or weight of tanks, vats, peesand the like may be considered
to be equivalent to physical attachment, it isftimctional subordination of smaller
items with no physical attachment that forms thampry justification for their

classification as immoveable.

(b) Intention %

Although the rules of accession are similar in mbegal systems, the criterion of
intention is not a constafit.Intention that the moveable be affixed on a peenan
basis is a requirement in all but one of the saumméd by the court iMoser
Curiously, the exception is Le GeytGode and that may be the reason the court
elected to quote article 506 of the Reformed Custimm Basnage, rather than Le
Geyt's paraphrase of 1f° particularly in view of the fact that (presumedjeintion
informs its decisiort®* The absence of any allusion to intention in Le @e@odeis
all the more notable in view of the fact that hesloonsider the point — albeit briefly
— in hisManuscrits of article 506 of the Reformed Custom, he sayd the word
“perpetual” apparently puts owner and tenant (arfrustuary) in opposition; their
presumed intention differ§?

Possibly, Le Geyt’'s omission of reference to parpgtand thus to intention) in his
Codewas accidental. In any event, in view of its presem many of the sources
relevant to Jersey law in this area, and the dezisile it has played in case-laf¥,

intention may fairly be asserted as a criterionb® taken into account when
considering moveable-to-immoveable accession. Spalty, the presumed intention

arising from the actions of one who owns the imnadle is different from that

% bid; Code Le Gey8.6.4. Also: Poingdestfeemarquesn art 506.

" See: ch 4 E(1)(d).

% Moser v Waldor(1971) 1 JJ 1927, 1933 — 1934, per Ereaut, DepatfiBthe second reason for
the decision.

% For example, it is absent in Scotland, where a@iorss purely mechanical: ReRroperty 458 —
459, para 572.

1% CodelLe Geyt3.6.3, 54.

191 Moser v Waldorf1971) 1 JJ 1927, 1933 — 1934, per Ereaut, DepaifjfB

192| e GeytManuscritsvol 1, 71.

103 See:Moser v Waldorf1971) 1 JJ 1927Re Succession Poingdes(l&’58) 2 CR 124 “'Horloge en
question, entre les Parties, est tellement clouééx&e, quelle a été destine par le Pete pour
perpetuele demeure”.
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arising from the actions of someone for whom paseasof the immoveable is likely
to be temporary. Intention to fix a moveable to themoveable in perpetuity is
presumed in the case of an owner, and not in the cfa tenant or usufructuafy.

Thus intention is objective in character: it dependt on subjective thought or will,
but on a person’s relationship to the property.sfish, “objective intention” is a

misnomer, for what a person actually intended twking to do with it:%

The reason for the criterion of intention appeardé¢ a desire that someone with a
temporary right to an immoveable will not lose owaigp of moveables that are
affixed to it. Consequently, the presumptions maed to be interpreted with
flexibility. For example, a tenant under a one-yleaise can hardly be said to be in
the same position as a tenant under a lease fmadf years in excess of a human
life-span. As the latter will not see the expirytbat term, his position is closer to
that of an owner. It seems logical, therefore, thegnant will be presumed to intend
to put a thing in place for perpetuity if the ledsevirtue of which he or she occupies
the property is for a great number of years. Homgla great number is, is a matter
of difficulty. In Jersey, a long lease is one foteam in excess of nine yedf§.
Perhaps this is the obvious division. Usufructsl@dollow the same rule. However,
perhaps the period to be considered is not the erumibyears for which the lease
was originally granted, but the number of yearsa$ left to run at the time of the

fixing.

The sources give little in the way of detail. Itlsar that the relevant intention is that
the object is put in place permanently, or “mis pperpetuelle demeuré®’ It is not

clear whose intention is relevant. If the affixerthe owner of the moveable the
answer is clear, but what if the affixer is not thener of the moveable? In that

instance, the owner’s intention alone ought to ddesh into account, if, in certain

1% pothierTraité de la Communautgaras 53, 63See also: art 518 RC; Basnaeuvres358 (on art
518); Le GeyManuscritsvol 1, 71; Pesnelle, 50Qg Retilley v Richards and de Lig[&838) (see: ch

4 n35). Compare: (Guernsey) 1852 Ordinance, iterad8 (Guernsey) Carey, 70; with Le Geyt, who
is emphatic that “engrais” are moveahliéafuscritsvol 1, 72).

195 gee also: van Vliet “Accession I” 69.

1% gee: ch 31(4).

197 Art 506 RC. For this conceptualisation of intentigee also: (England)een v Andrew§1986) 52
P&CR 17, 22, per Hirst, J.
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cases, it is accepted that the function of thegah of intention is to prevent loss of
ownership of the moveabl& The owner of the moveable would be presumed not to
have intended it to accede.

Can the presumed intention be varied by consen&tdds transferees and creditors
ought to be protected from deception as to theevafuithe land. Thus, if variation is
possible, adequate publicity is required. For edXamwhere a tenant under a short
leasé® affixes a moveable not belonging to the lessocession will not operate.
For a tenant under a long lease, accession wiltab@eln either case, it could be
argued that the operation of accession should pabda of variation by contract,
where there is adequate publicity of that agreenfeigase for more than nine years
requires to be registered for its validity, whiaiseres publicity° If variation was
desired under a short lease, a rule that that Iaméld be registered in order for the

variation to be valid would satisfy publicity regements.

Although intention is only one factor in judging &ther a moveable has acceded, it
can be determinative. This is equally true where dffixer is the owner of both
moveable and immoveable. TB Smith, in [8eort Commentary on the Law of
Scotland provides the example of seats bolted into therftt" If this is done for a
one-off occasion such as a boxing match, the deats not acceded. If the same
seats are bolted to the floor in the same fashbopérmanent use in a cinema, they
have acceded (and so would pass with the buildiiigvere sold). In both cases, the
degree of attachment and of functional subordinatemd the effect of removal are
the same. What differs is that in the first ins&itds presumed that the intention is
not to put the seats in permanently, whereas tipesie is presumed in the second

instance.

198 gee: (South Africa) van der Menighings 127, para 144. On the intention criterion in South
African law: van Vliet “Accession II” 205 — 212.

199 That is, sufficiently short that no presumptioririntion arises.

10gee: ch 31(4).

11 SmithCommentarys04.
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(c) Effect of removal 2

The effect of removal is a criterion mentioned imwmber of the sources, most of
which admit some ambiguity over whether the relévd@leterious effect is one
suffered by the moveable, or by the immovedblePesnelle’s commentary is
suggestive that it is damage to the moveable ttatens-** The judgment irvloser
indicates that damage to the immoveable is relevmntappears at that point only to
be repeating the argument of the defendant rakizer giving its considered opinion
on the mattet!® Logically, it seems correct to conclude that daen@geither thing is
relevant. Utter destruction of, or significant dayeato, either moveable or
immoveable upon their separation is proof of a nmtedegree of physical

attachment.

That the effect of removal is an element of the fimsaccession illustrates one of the
policy bases underpinning the doctrine: destructhror damage to, things is to be
avoided. Therefore, where this would be the reslndt,law deems one thing to have
been subsumed by another, preferring the concotritamsequences for ownership
and classification over impaired or destroyed wytilsimilarly, if removal means loss
of utility even without physical damage, the laweof prefers to deem the things
united, rather than encourage their separationekample, if the bookcase Moser
had not been composed of separable units but \wakdawhole, unlikely to suit any
space other than that wall in that house, the mecisf the court might have been in
favour of accession. Clearly, this criterion iskia to that of function, discussed

below!®

The effect of removal was one of several factoredusn Moser, but the
commentators on the Reformed Custom discuss whétreractually an alternative

stand-alone test. Article 506 provides:

112 Moser v Waldon(1971) 1 JJ 1927, 1934, per Ereaut, Deputy Bailife fourth reason for the
decision.

113 For example: art 506 RCode Le Geys.6.3; Basnag®euvresvol 2, 342.

14 pegnelle, 500.

15 Moser v Waldorf1971) 1 JJ 1927, 1934, per Ereaut, Deputy Bailiff.

116 see: ch 4 E(1)(d).
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“a fer, clou, ou sont scellés a platre & mis poarpgetuelle demeure, ou ne
peuvent étre enlevés sans fraction ou deterioration

The comma after “demeure” together with the word™ahich follows it appear to
separate two alternatives: the first is attachmeith the intention that it be
permanent; the second makes no reference to iotebtit perhaps requires a greater
level of attachment than the first. Pesnelle asgbet, nonetheless, two elements are
always required for accession under article 50@ichtment, and intention to attach
the thing for perpetuity’’ Basnage does not appear to agree, and analysge 5616

in the way given above, that is, that the articlevgles two different possibilities:

“gqu’ils tiennent a fer, clou, ou gu’ils soient deel a platre, & mis pour
perpetuelle demeuregu qu’ils ne puissent étre enlevez sans fraction ou
deterioration, ou sans les desassembler, comniarerDXV.” *®

It appears, therefore, that although an elemenntehtion can play a part in the
operation of article 506, this is not a necessammonent if the item cannot be
removed without damage or without being broken.iAgthis illustrates the policy
underlying accession: things ought not to haver thglity significantly diminished

by separation.

(d) Function**®

The fourth criterion is the function of the obje&wurniture and ornaments with
minimal physical attachmeff can be contrasted with items which have equivalent
physical attachment but in some way complete thmaoreable, such as a door, a
window, or a fireplacé?® This criterion may be described as “functional
subordination”. A door is useless asl@r without a structure around it, such as a
building. The door is functionally subordinate tee tbuilding. A bed functions as a
bed wherever it is located, even if typical weathenditions make an uncovered

1" pegnelle, 500.

118 lemphasis added] Basna@euvresvol 2, 342.

119 Moser v Waldor{1971) 1 JJ 1927, 1933 — 1934, per Ereaut, DepatfiBthe second reason for
the decision.

120 pothier Traité de la Communautpara 53. See also: D.33.7.26 (referred to by Rlesr§01);
Bérault, Godefroy, & d’AvironCommentairesvol 2, 440 (Godefroy). Ornament or furniture will
accede if there is a sufficient level of physiddhehment: Le Geylanuscritsvol 1, 73 — 74.
12lKeenan v Keenan v Timber Tet®$99 JLR N6c.
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location inadvisable. Extreme examples of functiosabordination are seen in
things — such as keys — which are not physicathcaed to an immoveable at all, but
nevertheless are treated as though they have ataetlee normal fashion. Le Geyt
renders these as “dépendancE$’they can also be described as “constructive
fixtures”?* Some Roman law influence is evident on this poiBterlapping
examples are given in th2igest*®* and by Le Geyt*® Poingdestré®® Basnage?’
and Pothief?® of items with little or no physical attachmentan immoveable, but

which nonetheless accede to it.

The policy underlying accession is also seen ia thiterion. Not only does the law
seek to avoid significant reduction in utility bgvburing thestatus quofor things
which are decisively joined together, it also settles same end in a virtual sense,

favouring the continued unity of things which anadtionally “joined”.

(2) The Test for Accession
The quadripartite test for accession extracted fidoser and set out above, is
workable and coheres well with the earlier sourdkes. is to be applied in future

cases, however, some further points should be noted

In general, the absence of one criterion does haself negate the conclusion that
accession has taken place. Rather, it is a balgmtercise: the strong presence of
one criterion will make up for the relative lackarfother. The exception is the effect
of removal. If the effect of removal is total desttion of property, it seems that a
conclusion of accession is inevitable. Therefdre, transient occupier wants to take
something away at the end of his or her occupatlaat,person must make sure that
the thing is not so attached to the immoveabl@asdult in great damage when it is

removed.

122| e GeytManuscrits73. On accession of physically unattached thirgeeally: Bérault, Godefroy,
& d’Aviron Commentairesol 2, 440 — 441 (Godefroy).

123 Reid Property461 — 462, para 576. On the meaning of “fixtu@*and’s Trs v Brand’s Tr§1876)
3 R (HL) 16, 23, per Lord Chelmsford.

%D.19.1.17, D.19.1.17.8.

125| e GeytManuscritsvol 1, 73. AlsoCode Le Gey8.6.4.

126 Remarquesn art 504.

127 Basnagéeuvresvol 2, 342.

128 pothierTraité de la Communautgara 60.
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The elements of the test for accession demonstiately that this is a pragmatic
doctrine, which seeks to promote overall utilityings ought not to be destroyed or
significantly damaged; and things ought to remakhere they are most useful and
can best fulfil their purpose (the justificatiorr faclusion of the criterion of intention
is part of this: someone with a temporary rightat®o immoveable will not lose
ownership of moveables that are affixed to it).haligh the detail of the tests may
differ, these policy considerations underpin thectdoe of accession in many
jurisdictions. With the exercise of appropriate @@ reference may reasonably be
made to, for example, English law (asMiosed, Scots law* and civilian systems,

for the law of accession is Roman-derived in each.

One potentially undesirable consequence of acaessithat a tenant, for example,
can force a “benefit” on an owner, by causing a eaie to accede to the leased
land. Where the “benefit” can be removed with daenagly to it, there is less
difficulty. Where removal occasions damage to thenoveable, an action for breach
of contract may be available, on the basis of aplied term. Otherwise, tortious

liability may arise.

(3) Compensation

If accessory and principal belong to different depphe question may arise as to
whether the owner who has benefited from accessiabliged to compensate the
owner who has lost out (the former owner of the eaile). Poingdestre appears to
endorse the possibility of a claim by stating thatenant who is not entitled to

remove the trees he has planted at the end oé#se lwould be able to claim for the
improvement made to the lahtf. A claim for compensation in respect of loss of

ownership consequential to accession could be basegust(ified) enrichment.

Darryl Ogier has traced the customary law magetui qui batit sur la terre d’autrui

perd ses miseseferred to in the Guernsey cdseRetilley v Richards and de Lisle

129 0On the similarity between Scots and English lawaittession (with some caveats): Smith
Commentaryp00; ReidProperty464, para 578.
130 poingdestr&kemarquesn art 517. See: ch 4 E(4).
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back to Justinian’sinstitutes'' In turn, it finds expression in modern legal
systems=? In cases where compensation is claimed, refereragebe made to these
rules as a starting point for development of a modkew.

(4) Accession of Fruits

Article 505 of the Reformed Custom provides, reafby enough, that wood is
never considered to be moveable until it has begarsed:** Commenting on article
505, Godefroy says that “encore que cet articleeserve que les bois, il y a parité
de raison pour les pierres & minerad®*This is rather an obvious point: the basic
rule is that all which is attached to the land —part of it — is immoveable until
severed from it. The fruit of the land is in thengaposition as an object which has
acceded. The same article provides a significacegion (discussed below) in

relation to the moment of detachmét.

Articles 516°¢ and 517% contain provisions supplementary to article 506 tfee
benefit of widows and heir$® and of tenants, respectively. Under article 517,
tenants can take half of the trees with them onrgxg the lease provided that the
planting was done six years or more before the @nthe leasé® Poingdestre
approves of this latter provisidf’ In his Code Le Geyt does not reproduce articles

516 and 517, instead simply stating:

131 DM Ogier, Letter to Editor, (2008) JGLR 392.

132 justinianinstitutes2.1.29, 2.1.30, 2.1.35. Also: (France) art 555 @®uisiana) arts 493.2 — 498
CC; (Quebec) arts 956, 958 — 963 CC; (Scotland)l Redperty462 — 463, para 577.

133 See also (Guernsey): 1852 Ordinance, item 7, if2nCarey, 69.

134 Bérault, Godefroy, & d’AvirorCommentairesol 2, 438.

1% See: ch 4 F(1).

136 Compare (Guernsey) 1852 Ordinance, item 6.

37 Art 516 RC: “Pepinieres [tree nurseries], chémesdoak nurseries], haitrieres [beech nurseries],
oulmieres [elm nurseries], & autre jeunes arbresvgmus de plant, ou de semence, & tenus en
reservoir pour étre transplantez, suivent le fonésnmoins les veuves, usufruitiers, & autres iesit
prennent part aux pepinieres comme aux meublesjaatda dissolution du marriage en I'année
gu’elles doivent étre levées”. Art 517 RC: “Pamaifient les fermiers aiant planté lesdites pepinjeres
chénotieres, oulmieres, & autres nouritures de &td qualité, les peuvent enlever aprés leur bail
expire, en laissant la moitié aux propriétairesrgd qu’elles aient été faites du consentement du
propriétaire, ou six ans avant la fin du bail.”

138 See: PoingdestiRemarquesn art 516.

139 See also: Houar®ictionnaire vol 3, 467. Compare: (Guernsey) Carey, 70. Thartes right
under art 517 has echoes of ibe tollendiof Roman law, common to many modern systems: van
Vliet “Accession I”, van Vliet “Accession II”.

190 See: PoingdestiRemarquesn art 517.
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“[...] les Pepinieres & les autres jeunes Arbres prant de plantes ou
semences, & tenus en reservoir pour estre trartgglasuivent le fonds, sauf
ce qui est propre pour estre transplanté.”

According to this, the only exception to the rumatttrees are immoveable when in
the ground concerns those which are capable ofgbwansplanted. This rule is
attractively simple. Le Geyt provides no furthenguoentary on the subject of trees
in his Manuscrits which is suggestive that the matter had genenatedignificant

litigation.

F. CLASSIFICATION BY ANTICIPATION

Sometimes the law considers it expedient to dediting moveable which would
otherwise be immoveable, awite versd*? A functional connection can be made
between these two situations. In both cases, g thfione class is deemed by the law
to be of the other class, in anticipation of aruaktattachment or detachment.

(1) Moveables by Anticipation 3

Article 505** of the Reformed Custom states that fruit, graams] hay still rooted in
the ground after the day presumed to be the biytiefldohn the Baptist (24 Juii®
are considered to be moveable, excepting applesgamges, which retain their
immoveable status until 1 Septemb® Commenting on article 488 (a shortened
version of 505), Poingdestfé notes that this is a new rule, developed and obder

1“1 Code Le GeyB.6.5.

14235ee: ch 4 E(1)(dplso: Le GeytManuscritsvol 1, 68.

143 On the history of this phrase in French law, €arbonnier, vol 2, 1615, para 720. For discussion:
Josserandictes375 — 392, paras 298 — 312. Also: (Louisiana) MaoulosProperty 292 — 297,
paras 126, 128, and art 474 CC; (Quebec) Lamontdghe 55, paras 88 — 89 (arts 900, 2698 CC);
DawesLaws170.

144 «es fruits, grains & foins étans sur la terre é&pie jour de la Nativité S. Jean-Batiste, encore
gu’ils tiennent par les racines, & ne soient coupesize, sont néanmoins censez & réputez meubles,
fors & reserve les pommes & les raisons qui soptit€z immeubles jusques au premier jour de
Septembre; & quant au bois, il n’est repute meslile’est coupé.”

195 This is a Jersey quarterday: 1771 Code, “Maisofike others are 25 March, 29 September, and
25 December. The old English quarterdays fall om #ame dates. Compare: (Guernsey) 1852
Ordinance, item 8.

146 Compare (Guernsey): 1852 Ordinance, item 9, itémCharey, 69. Carey says that the Guernsey
dates used to be 24 June and 1 September, buethelates were established when the calendar
changed from Julian to Gregorian.

17 poingdestr&kemarques
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in practice, which is contrary to Roman law, whimtnsidered nothing still in the

ground to be moveabfé®

Are apples and grapes exhaustive of the exceptarae other similar fruits, such
as pears, are to be included? Le Geyt admits geafsiits immoveable until 1
Septembet?® but considers the relevant date for all othert frmibe the feast of John
the Baptist® Le Geyt also observes that, although the Refor@adtom says

“after” the birthday of John the Baptist but “uhtll September, the position is that 1
September must also have passed before applesesgramd pears become
moveable”® Therefore, the real operative dates for the rales 25 June and 2
September. These rules are designed to renderahatummodities moveable once
they are ripe>? Pesnelle comments that Norman customary law helseesd the

rule of Roman law — that all in the ground is imreakile until cut 2% in favour of a

rule certain and “indépendante du caprice du atiéivr’*>* The Roman rule has not
been ousted completely for living thin§s:it applies to plant-life such as trees,

which do not reach a specific, annual window ofurmiat beyond which they spoil.

Some things made moveable by anticipation may neeesevered, such as if a few
stalks of crop are missed in the harvest. Presym#i#se regain their immoveable
status once they are intermingled with the soilabse they have degraded beyond

the point of use.

(2) Immoveables by Anticipation
The concept of immoveables by anticipation is dbsdr in the sources as
“destination”. A common example concerns the briaks stones of a house

demolished but to be rebuilt: they remain immoveablen during the period before

1“8D.6.1.44.

199 Also: Pesnelle, 499. Compare: Bérault, Godefroy,d8viron Commentairesvol 2, 439
(Godefroy).

%0 Code Le Gey$.3.2. Also, Le Geymanuscritsvol 1, 68 — 69.

11| e GeytManuscritsvol 1, 69.

2 1bid 68 — 69.

133 pesnelle gives a reference to D.6.1.24, which agsp® be an error. D.6.1.44 is more relevant:
“Fructus pendentes pars fundi uidentur”.

1% pesnelle, 499, nl. The third paragraph of thae rfoh when diligence can be done against the
crops) should be read in conjunction with Le Gdginuscritsvol 1, 69, final paragraph.

%5 See: ch 4 F(1).
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their re-employment. Interestingly, this exampldasnd in writing on the laws of
Normandy™® Jersey?’ Guernsey>® and also Scotland® Like accession, this

doctrine can be traced back to Digest*®°

As well as building materials destined for re-enyphent, Le Geyt appears to favour
Basnage’s view that materials set aside for useparticular construction project but
not yet employed can be immoveable. They must, kewdave been prepared in
some way, such as by polishitfy.Referring to a case from 1596, Le Geyt suggests
that there is a second criterion: the edifice nhestmore than half-madé” This
seems sensible: bricks or stones waiting to be usedconstruction may provide
publicity of their final destination to some degiethey are in plain view. If they are
not, while some familiarity with the land (or a e@msation with a person so
familiar), or a planning application advertisedtire Jersey Evening Pd$t would
expose the true position, the requirement for d-thalt edifice gives greater
publicity of the change in classification of what apparently moveable property.
This is to the benefit of creditors, for it affedtee value of hypothecated land, and
also heirs and legatees, for whom the distinctietwben moveable and immoveable
is all-important. In view of the publicity aspeeatother criterion is likely to be that
the materials must be on-site. It may, however, pbeferable to modify the

requirement for a half-finished building to a mélexible standard.

1% See, for example: Basna@euvresvol 2, 343; Bérault, Godefroy, & d’Aviroommentairesol

2, 440 (Bérault) 441 (Godefroy). Examples relatmghe classification of money given to a woman at
the time of her marriage, or to minors, are foumdhiticles 511 and 512 RC, respectively, on which
see: Terrien, 5.1; Carey, 71.

57| e GeytManuscritsvol 1, 71.

138 Carey, 70.

159 Reid Property 21 — 22, para 15 (where, however, things can omlyntade immoveable by
destination for the purposes of the law of sucoegsi

%9p19.1.17.10.

161 | e GeytManuscritsvol 1, 72 (compare (Scotlandphnstone v Dobié1783) Mor 5443). On the
same page, Le Geyt states categorically that hepsanure, fertiliser or piles of straw are always
moveable (compare: (Guernsey) 1852 Ordinance, it&m (France) art 524 CC, re “engrais”;
(Scotland)Reid’s Executors v Reifll890) 17 R 519, 522 — 523, per Lord PresidentidhgThis
question exercised commentators elsewhere, for gleafBasnag®euvresvol 2, 343.

1821 e Geytibid 72.

163 States of Jersey Planning and Building Servicapp®mentary Planning Guidance, Practice Note
16, section 3. See also: Planning and Buildings@}@rLaw 2002, art 6. The records at the Public
Registry will, at least, reveal what buildings werethe land the last time it was transferred.
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Is exercise of the will an essential element intidaton? Intention is probably
required, albeit objectively assessed. In the examipbuilding materials, the mental
element is that the stones are to be used forldebgi If stones are not to be so used,
an act of the will alone cannot make them immoweatar this change can only be

effected by accession, which occurs by operatidawf not by consent?

Is there some connection between this doctrinedastination du pére de famiHg>
Although there seems to be no authority on thetpdimay be that both are linked
not only by the word “destination”, but also by tidea of thebon pére de famille
The bon pere(ou bonne mepjede famille would have wished that the building
materials would go to the immoveable heir, shoudddme whilst (re)construction
work is still ongoing, just as he would ensure thatheir can use a path or road to

access the inherited property which was so usddglhis lifetime®®

Destination, as extracted from the Jersey sourddfers from immeubles par
destinationin the French Civil Cod&’ In the latter, the purpose of the thing is the
reason for its recognition as immoveable. Thusjouar things used for economic
exploitation of the land (for example, agriculturahchinery and beasts, pigeons in
dovecots, rabbits in warrens, presses, stills,, \aatd manure) all take the nature of
an immoveablé®® Unlike the prepared building materials in Jersay, lthese things
are not in a temporary state of mobilisation whitey await transformation into
immoveables in facimmeubles par destination modern French law are thus the
functional equivalent ofdépendancegor constructive fixture$§® in Jersey law,
although the lists of moveables considered to bmareable by each of those legal

fictions are not the sané’

% Thus, when accession results in a change of owiperthat is original (not derivative) acquisition.
See: ch 5 A.

185 gee: ch 6.

186 pid.

7 gee: art 517.

188 (France) art 524 CC.

189 5ee: ch 4 E(1)(d).

179 Compare, for example: (France) art 524 CC; Le Ggpuscritsvol 1, 72.
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(3) Comparison

Although a functional comparison is possible betwte two types of classification
by anticipation, the rules applicable in each case different. Things become
moveable by anticipation mechanically, whereaslament of intention is required
for things to be immoveable by anticipation. Thdigyoreasons also differ. Things
are made moveable by anticipation in order to rewdetain the time at which the
change in classification will occur. This benefaiditors, who can seek to seize
these moveable assets on a certain date, and thbileare at peak value. The policy
behind making things immoveable by anticipatiorates to the transfer of land, and
has its origins in a time when most transfers warertis causa Generally,
“destination” seeks to put in place what the deedasould have (or should have)
done. Inheriting a partially-built edifice, but nibie materials to complete it — though

they are on-site and ready — is onerous and afideeit distribution of the estate.
G. FISH AND OTHER ANIMALS

In the treatments of the classification of propertythe Jersey sources, one matter
remains which is given particular prominertéethe status of fish, bees, rabbits,
pigeons, and suchliké? The only animal expressly mentioned in this respeche
Reformed Custom is the fish. Under article 350fish in a pond or podf* are
immoveable, but when they are in a reservoir they raoveablé/> Poingdestre
agrees with this article, extending the applicat@mabbits in a warren, and pigeons
in a dovecot’® Le Geyt agrees with Poingdestfé Domestic animals are relieved of

earthy bondage: pets are movedffe.

"1 The RC also contains articles on the classificatibboats in insolvency (art 519. See: Poingdestre
Remarquen art 519; Le GeyManuscritsvol 1, 74;Re Intersub Ltdl985-86 JLR 202, 207, per
Crill, Deputy Bailiff; (Guernsey) Carey, 70), andonetary office (art 514. See: Poingdestre
Remarquesn art 514).

172 Compare: (France) arts 564, 522 CC.

1734 es poissons qui sont en estang ou fosse sonteepmmeuble: mais quand ils sont en reservoir
ils sont reputez meuble.” Also: (Guernsey) Carey, 7

17 Or a stank (see: (Scotlandjlentine v Kenned$985 SCCR 89).

7> On keeping fish: de Gruchy, 129.

178 poingdestré&kemarquesn art 520.

" Code Le Gey8.6.5. Le GeyManuscritsvol 1, 70 — 71. Also: Pesnelle, 511; Basn@gaivresvol

2, 358.

178 Basnagéeuvresvol 2, 358. Also: Le Geywlanuscritsvol 1, 71.
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Article 520 is not easily explainéd® Pesnelle suggests that the animals deemed
immoveable have a reciprocal relationship with taed, providing a perpetual
succession in exchange for nourishméhtdowever, could this not be said of all
animals? Are they not all supported by the landame respect? One reason for the
rule may be a concern to maintain numbers of pdaicspecies and, related to that,
the protection of the legitimate expectation ofamquirer that a certain number of,
for example, fish will remain in the pool when lagés possessidft

Basnage asserts that article 520 is consonantOvith.1.15, (“But fish which are in
a pool are not part of a building or fardf3saying thapiscina(“pool”) signifies a
place in which fish would be enclosed in order ¢osbld, or for commodiousne%s.
(He must, therefore, equabescinawith reservoir.) Article 520 is an example of the
influence of Roman la#?* in light of which it is unsurprising that an expétion of
the provision is found in Pothier: one does notehawnership of wild animals which
is distinct from ownership of the land itséf. Therefore, they are immoveable.

Is this a form of accession? This is likely. Inragducing the subject, Le Geyt uses
the word “incorporation®®® a word which he also uses in relation to whatésuty
accessiort®” The policy of the French Civil Code is to treatrtfgalar animals
involved in the economic exploitation of land asmioveable, with the explanation
that they have accedé¥ The same justification could be applied to art629 of
the Reformed Custom.

7 There is some overlap with art 520 RC and art B&€, but thetravaux préparatoiredor the
latter reveal nothing: Fenet, vol 11, 4, 14 — 15.r&ated interest: Main&arly 297; Patault, 98; G
McLeod “Wild and Tame Animals and Bird in Roman Law Birks Perspectives

% pesnelle, 511.

181| e GeytManuscritsvol 1, 70.

82 \Watson’s translation: Mommsen & Krueger, vol 2055

183 Basnag@euvresvol 2, 358.

184 Also: (Scotland) Humeecturesvol 4, 566.

18 pothierTraité des Personnes et des Chgsas 238.

18| e GeytManuscritsvol 1, 70.

¥ bid 71.

188 See: arts 524, 564. Also: ch 4 F(2).
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H. CLASSIFICATION OF RIGHTS

Rights can be classified as either moveable or inaable’®®

(1) Real Rights

Article 508 of the Reformed Custom provides that'udufruit des choses
immeubles, est réputé immeubl@*Poingdestre endorses this article, stating that it
is derived from Terrien and thus “de I'anciennetiorge”*** Le Geyt is also
approving'®? From this it may be postulated that real righsuage the nature of the
physical object to which they relate. A backwardskl at Terrien confirms this
position: “sont [immeubles] tous droicts dependales fons, comme usufruict
d’heritage, rentes foncieré®’ & servitudes réelles'® Thus, a real right takes its
nature from its objecdt® and a usufruct of moveables, for example, would be

moveable.

(2) Personal Rights

Article 504 of the Reformed Custom — the text ofickhis taken from Terrien —
provides that obligations made in respect of mokedhings are moveable and,
conversely, obligations made in respect of immoleahings are immoveabfé®
The article mentions only obligations, but for gvebligation in private law there is
a correlative right: a personal righif. Consequently, article 504 can be applied to

determine whether a personal right is moveablenonaveable.

189 For example: Terrien, 5.1; TJL 1984, art 10(10).

19 Also: Le Gros, 458; (Guernsey) 1852 Ordinancenilés; (Guernsey) Carey, 71.

91 poingdestré&kemarquesn art 508. Terrien, 5.1.

1921 e GeytManuscritsvol 1, 75: “on ne le peut guére aliéner que delmMagistrat.”

193 See also (Guernsey): Le Marchant, vol 1, 131; Gate.

% Terrien, 5.1. Compare (Guernsey) 1852 Ordinanes 16.

195 Also (Guernsey): Le Marchant, vol 1, 131; Care, Cave Carey errs in his distinction between
corporeals and incorporeals on this page.

1% «Opligations & cédules faites pour choses mobiiaj sont réputées meubles; comme en pareil, les
obligations qui sont faites pour choses immeublest séputées immeubles.” See: Terrien, 5.1.
(“Cédule” may be translated as “schedule” (deetit Robert376), but has been given the specific
meaning of “promissory note” in Guernseltbilee Scheme 3 Limited Partnership v Capita Sgwon
Ltd Guernsey CA Civil Division, Appeal no 425, 14 & Trecember 2010, judgment given 4 Jan
2011, 8, para 23, per Birt JA.) See also: Poingd&stmarquesn art 504.

197 see: ch 3 B.
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Le Geyt criticises article 504 for its ambigutf{,observing that it is unclear whether
the nature of the obligation is fixed by the caaki, or by its effect®® He considers
that it would have been clearer to say “pour parvarchoses mobiliaires. &&°°
which demonstrates that, in his view, classificaii® to be made by reference to the
effect of the obligation. Therefore, for example parsonal right to payment is
moveable because it is a right to moveables (mor&y) a personal right to transfer

of an immoveable (such as a house) is immoveable.

(3) Real Obligation: Rente

A number of the provisions in the Reformed Custaaldvith the classification of
renteas immoveable or moveatff&. The basic position — in Norman customary law
and in Jersey law — is thegnteis immoveable, but that what is due to the credgo
moveable, once it has fallen dif8.“A renteis an annual payment charged on

|and11203

which may be created on sale as all or part ofptiee or by a stand-alone
transactiorf”* The system ofentesfunctioning as (part-) payment in sales of land,
once common in Jersey, was also common in pre-Rgéenary Francé’® The law
relating torentesin Jersey was substantially reformed by the (1880) sur la
Propriété Fonciéré® One innovation was to make aintescapable of extinction
by reimbursemerft’ subject to minor exceptio® To this end, a price was fixed, if
none was stipulated in the contract of creaffdnThe price determined by the

legislation was not index-linked (and neither weltee prices provided for

19| e GeytManuscritsvol 1, 75 — 76.

91bid 75.

2% hid 76.

2% Arts 507, 509, 510, 513.

292 Terrien, 5.1, from: “Quant aux rentes hypotheq&eachetees par prix d’argent” to “Car tels
arrierages & pensions tiennent le lieu de fruicBoingdestrd&Remarque®n arts 507, 509, 510, 513.
Code Le GeyB.6.6. 1880 Law, arts 27, 36. Matthews & Nico8, para 2.1. ORentes Publiques
Loi (1881) sur la Conversion et 'amortissement ldedette publiqueart 9. Also (Guernsey): Le
Marchant, vol 1, 131; Carey, 71.

203 Matthews & Nicolle, 2, para 1.6. Also: JLC CP8, péra 4.2; Nicollémmovablel 85.

24 gee: ch 31(5).

295 planjol Treatisevol 1, 768 - 772, paras 2996 — 3004.

2% For background, see: RP Mardtettre Explicative du Projet de Loi Amendé sur leftiété
Fonciére (logé au greffe le 23 Janvier 1878) (available3if1999) JLRev 41); 1861 Report, xvi —
XViii, XXi — XXiv.

207 Art 37, 1880 Law (forentescreated before the 1880 Law); arts 30, 31, 188@ {far rentes
created after the 1880 Law). Alsboi (1915) sur la Propriété Fonciére (Guarantiesjt 12;Loi
(1970) touchant le remboursement des rentes anegarhl.

%8 Arts 41, 42, 1880 Law. Thente viagérds also a partial exception: art 32, 1880 Law.

29 Arts 30, 31, 1880 Law.

100

www.manaraa.com



contractually). In consequence, the commercial isoggmce of rentes has been
greatly diminished by inflation. Additionally, manyld rentes have been
extinguished by reimbursement, and now very few nemesare created:’ The

Jersey Law Commission has proposed the abolitioaraés®*!

(4) Leases

A division is made between “paper leases” (“shedsks”) and “contract leases”
(“bail & longues années” or “long lease¥?Paper leases, or short leases, are leases
for nine years or fewer; contract leases, or l@agés, are leases for a term in excess
of nine year$™® As it is unclear whether a contract lease is &rnght or personal

right,2*

it is convenient to consider leases separately.

Contract leases are immoveabt2paper leases are moveabi®Both types of lease
pertain to land — an immoveable — so, on one vieth should be immoveable. The
approach of article 504 appears to have been egjentthis instance. According to
article 504, a paper lease would be immoveablev(agdd a contract lease) because

the right or obligation relates to possession a®laf an immoveable.

(5) Deeds

Commenting on article 504 of the Reformed CustbfiPoingdestre discusses the
status of deeds, arguing that a deed relating tonamoveable is itself immoveable,

and a deed relating to a moveable is movedblk.may be questioned whether this
was the burden of the rule intended to be conveyeatticle 504. Poingdestre has

remarked on the influence of Terrien on these lagiof the Reformed Custom.

210 JL.C CP6, H, Rentes See also: JLC CP8, 23, para 7.17.

2L JLC CP6jbid.

?2| e Gros, 319.

213 Code Le GeyB.6.15; 1861 Report Evidenc&l7, questions 7105, 7106; Matthews & Nicolle, 17,
para 1.69; Nicolldmmovablel36. The nine-year division is also present irafiee) art 595 CC. See:
ch 31(4).

24 35ee: ch 3 1(4).

#5york Street Pharmacy v Rat974) 2 JJ 65, 69, per Le Masurier, Bailiff.

218 Daisy v Clémentiné1888) 212 Ex 482 (“le droit d’un fermier & larequ’il exploite en vertu de
son Bail est un droit mobilier”. The lease in qimstvas for seven years). Compare: (Guernsey) 1852
Ordinance, 234, item 21; Carey, 71. AlSmde Le Gey8.6.15.

27«Opligations & cédules faites pour choses mobiéisj sont réputées meubles; comme en pareil, les
obligations qui sont faites pour choses immeubdes putées immeubles.”

218 poingdestr&emarques
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When Terrien addresses himself to the like points iin relation to (incorporeal)
rights and obligations, not to the (corporeal) ewck of them, if there be such. It
may be, therefore, that Poingdestre is conflatimg dbligation with the physical

document.

|. CONCLUSION

Answering the question of what is moveable and whahmoveable begins with the
simple proposition that all that can be taken frome place to another is moveable,
and all that cannot be so taken is immoveable. Thishe starting point for
classification of corporeal property for all systeim the European tradition.

Corporeal things can change their status; the pyirmgample of this is moveable-to-
immoveable accession. The criteria applied to datexr when accession — and thus a
change in classification — has occurred may difleghtly from one system to the
next, but the results achieved are, for the mosdt, plae same, for the underlying
policy of the law is preservation of unity wheretatdhment would result in
diminution of economic value. Of the matters disaukrelating to the classification
of property, moveable-to-immoveable accession gii@sto the most litigatioft:?
Nevertheless, the cases are few in numidesserprovides sufficient material for the
exposition of a quadripartite test, but it also destrates the utility of comparative
reference on this particular point of property lgar which Roman law is a common
source). The doctrinal proximity of English law ¢ims type of accession (or on
“fixtures”) makes it a legitimate source of inspioa for future questions. However,
equally proximate are the laws of other jurisdicio- in particular other mixed
jurisdictions — and if Jersey law is to remain ttoéts own sources and development

to date these ought also to be considered.

Under certain circumstances, the normal rules adsification are bent or modified.
The extent and instances of this modification mayalpoint of difference between

legal systems, but the general practice is notuadudt is interesting to note that the

219 See, for exampleMoser v Waldor{1971) 1 JJ 192%eenan and Keenan v Timber Tek999 JLR
N6c.
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reason for modification of the normal rule appe@arde wholly economic. In this

way, both the rule and the exceptions to it shazeramon policy.

Taking the position that rights are things and bépaf being owned, rights can
themselves be classified as moveable or immove&bléowing the principle given

by article 504 of the Reformed Custom of Normandys classification of

incorporeal property is linked to some aspect efghysical world.

Consideration of the classification of propertynagveable or immoveable has been
done with mattersnter vivosin mind. However, it appears that the law set isut

equally applicable where these issues must bevesdah the context of succession,
for there is nothing to indicate to the contrarpefefore, the law may be said to be

unitary in this respect.

“Et voila ce qui est de ce titre par lequel on waite plusieurs choses sont
reputées meubles ou immeubles non de leur proptarenamais par
appropriation, destination ou en faveur des mineurdes créditeurs ou pour
autres causes; lesquelles en tous autres regamsudent comme elles sont
de leur nature?*°

220 poingdestr&emarquesn art 520.

103

www.manaraa.com



www.manaraa.com




CHAPTER 5 — VOLUNTARY TRANSFER OF IMMOVEABLE PROPER TY

A. THE PROCESS OF TRANSFER
(1) Initial Stages: Before the Contract Court
(2) The Contract Court
(3) The Nature of the Contract Passed Before thetCo
(4) Registration of Hereditary Contracts
B. WHEN DOES TRANSFER OCCUR?
(1) Before 1602
(2) 1602 Act
(3) Subsequent Legislation
(4) Analysis: Passing Contract
(5) Analysis: Registration
(6) The Nature of the Hereditary Contract
C. REQUIREMENTS OF FORM
(1) Agreements Concluded Prior to the Contract Cour
(a) Does the agreement need to be in writing?
(b) Requirement of a stipulated penalty clauserdento be able to
claim damages?
(c) Reform
(2) The Hereditary Contract
D. ENFORCEMENT
(1) Enforcement of an Agreement Concluded Prigh&Contract Court
(a) No specific performancaulle promesse a héritage ne vaut
(b) The reason for the rule: first justification
(c) The reason for the rule: second justification
(2) Acquisition of Possession
E. CONCLUSION

A. THE PROCESS OF TRANSFER

For anyone looking for the first time at the waywitich transfer of immoveable
property is carried out in Jersey, some featureseaspecially striking. Firstly, in
general, the court will not order specific perfomoa of an agreement to sell.
Secondly, contracts regarding immoveable propergtrbe registered, but only after
they have been read aloud in open court with tmegsato them swearing an oath to

uphold their contract.The parties do not sign these contracts. Thiraignsfers of

! But see: ch 5 n9.
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immoveable property must be approved in advancehkyHousing Ministef, a
system which was set up in response to the rig@mpulation following the end of
the Occupation, and consequent rise in house ptitfes transaction is carried out
without the consent of the Minister, not only maye declared to be void by the
court? but it also constitutes an offence, punishablefibg.’> The effect of the
housing legislation is evident in some of the dase-but it is not examined here in
any detail.

Voluntary transfer followed by registration is ntte only way of acquiring
immoveable property. Transfer can also be involyntas for example with
compulsory purchase, or transfer in the coursensblvency proceedings. Original
(as opposed to derivative) acquisifida also possible, for example, acquisition by
prescription” These matters are not examined in any detail.idNthre customary law
exception to the normal requirement that voluntargnsactions transferring
immoveable property must be passed before the @amdt registered. This was
considered by the Judicial Committee of the Privgufkil in Nicolle v Wigranf
Precisely, the issue was whether a private roadddoe transferred to a parish by
acteof the parish assembly, followed by the parishrtgpossession. Affirming the
judgment of the Superior Number of the Royal Coting¢, Judicial Committee held

that transfer by this method — for this particujare of transaction only — was vafid.

2 Housing Law 1949, Part 4, and Housing (GeneraliBians) (Jersey) Regulations 1970. Article 10
of the Housing Law 1949 details the transactionsckvitequire consent. The equivalent Guernsey
provisions: Housing (Control of Occupation) (GueyjsLaw, 1994, as amended.

% Population Office information sheet “Dwelling Acomnodation in Jersey” (not dated).

* Housing (Jersey) Law 1949, art 12(1).

® |bid art 20.

® In original acquisition the owner's title is ety new, unlike derivative acquisition where thieti
of the previous owner is acquired, together witly alefects or burdens. Apart from acquisitive
prescription, examples of original acquisition (ceming all types of property) are accession,
commixtion, confusion, occupancy, and specificati¢france) arts 546, 578t seq 712 CC;
(Louisiana) arts 482t seq 3412 CC; (Quebec) arts 914, 916, 935, 864eqCC; (Scotland) Reid
Property30, para 22, nl1, and 435 — 455, paras 539 — S86itli Africa) Badenhorst & Pienaar, ch 8.
Also: (England) SmitPropertych 7.

" The prescriptive period for ownership is 40 yeatanning v Parish of St Heligf1982) JJ 215. See
also: PoingdestrBemarque®n art 60; Poingdestilenis 59 — 63; 1771 Code, “A la Cour du Samedi”;
Le Gros, 23t seq Before the introduction of the register in Jerssgncluded contracts which had
not been passegh ouie de paroisseere made good by ten years’ possession: Poingdeast 65 —
66; Poingdestr&Commentaires3. Le Geyt suggests this applies also in the tihéhe register, in
relation to contracts passed before the courtnbutegisteredManuscritsvol 4, 142.

811954] AC 301.

° bid. See also: Matthews & Nicolle, 7, para 1.26; Nietthmovable98.
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The area examined hereimger vivosvoluntary transfer of immoveable property in
Jersey, with some reference also to Guernsey. ddnsarise due to sale, gift, or
exchange. The emphasis is on sale, as it is théimpsrtant in practice, but it may
be noted that the process is substantially the sarak three cases, albeit thause

differs. The law now comes principally from legisdm and cases, but some

customary law also remains relevant.

(1) Initial Stages: Before the Contract Court

In Jersey, all transfers of immoveable propéttwhether that property is corporeal
or incorporeal (such as a hypoth&t)nust be passed before the Royal Court and
registered? In a typical house sale the period between tHersfiding a buyer and
the parties appearing at the Contract Court imadtgite short: around three weéeRs.
Normally there is no legally enforceable agreemettween the parties prior to
appearance at the Contract Court. By contrastios pontract (conditions of sale) is
common in Guernse¥. The contract that is presented to the court isdrap by the
transferor’s legal representative, and approvethhyof the transferee. In Guernsey,
it is usually the transferee’s advocate who drifescontract® The contract, once in
French, is now written in English; this change ooced in Jersey in 2008, and
rather earlier in Guernsey, in 1969Unless the property has been subdivided or the
object is a new building, the terms of the contraititbe largely identical to those in
the contract for the previous transfer. Obviouslgments such as the names of the

parties, the date of possession, and the purchiase (m the case of a sale) will be

19| eases for a period in excess of nine years aneoveable and so must be passed before the Royal
Court in order to be effectivd8rown v Alexandrg1891) 214 Ex 349, 351; Le Gros, 320. It may be
that a contractual right to transfer of immovegieperty under a (preliminary) agreement of sale is
incorporeal and immoveable (an immoveable persaglt), but — despite being immoveable — is not
transferred by passing contract and registratiee: &rt 504 RC; ch 4 H(2).

11880 Law, arts 17, 23. Alséhier v Arm(1909) 77 Exs 331, 332.

12 For exampleNicolle v Starck1858) 46 H 251Du Tertre v Hornby(1892) 215 Ex 426, 428 (the
transfer of rights created by passing contract deefoe Royal Court can only be effected by passing
contract). Also: 1861 Report Evidence, 311, questi6973, 6974 (all “real property” passes by
contract, and delivery of saisine is not required).

13 |nformation gathered from anonymous questionnaicespleted by Jersey conveyancers.

“ DawesLaws629 — 630.

!5 |bid 627. The transferor's agent draws up the conditiohsale (Dawesaws 630). There are
exceptions to this (for example, schemes of devetoy: Dawed aws637).

'8 See Royal Court Rules 2004, rule 20/9 (2), as dewrby the Royal Court (Amendment No 2)
Rules 2006.

7 See: Conveyancing (Guernsey) Law, 1969; Conveparrder, 1969.
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different. Between finalising the terms of the ¢ant and appearance at the Contract
Court, the parties are made aware of the contdriteealeed by their advocates who

also ensure these terms are understood.

The contract that is passed before the Contractrtdsuknown as a “hereditary
contract” orcontrat héréditaire®® The qualification “hereditary” is useful in order
distinguish between the agreement that is passtéatebéhe court and any other

contractual agreement, concerned only with persaglatis and obligations.

To provide some security against the possibiligt the purchaser may fail to turn up
at the Contract Court, a deposit is occasionallid pa advance of settlement
(typically around ten per cent of the purchase )it The deposit is paid under
written agreement that it will act as liquidate d@mes if the transaction fails to
complete. In such cases, it may be agreed thaiutehaser who fails to appear must
pay in total twenty-five or thirty per cent of tipeirchase price. The ten per cent
deposit will be retained in part-satisfaction o tthebt under the agreement, and the
remainder will be sought. This is a high penaltgn@ersely, if it is the seller who
fails to complete, the disappointed purchaser widlh either to fix another date for
completion, or to have the deposit money returiiée@. return of the money in these
circumstances will be provided for in the depogjteement which normally states

that the seller is liable to pay a stipulated prial addition®

In Guernsey, the payment of a ten per cent degosdmmon and typically provided

for in the conditions of sale. The money is heldthg purchaser’s agent, which
simplifies its return, should the seller fail tongplete. In that case, the seller is often
bound to pay ten per cent of the purchase priceéhéo purchaser, by way of

damage$’

18 See, for example: Falle, 156, para 1.

19 |nformation gathered from anonymous questionnaicespleted by Jersey conveyancers.

2 For examples of penalties on the seller §s@bel v Aubin et uxof1796) 3 CR 69Guiton v de
Gruchy(1870) 9 CR 70, 72Arthur v Procureur Général des Desrea{1h882) 208 Ex 95, 96.

I DawesLaws631.
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(2) The Contract Court

On the chosen Friday, from 2pm onwards, lawyerstigsg and representatives of
parties begin to arrive in the Royal CotfrtThe Contract Court commences at
2.30pm. Anything from a handful to many transawdionay be dealt with at the
weekly sitting. The precise number for one weekas known until all the parties
wishing to pass contract have congregated in thet.cdhe average number of
transactions is typically in the thirties or foetf@ All transactions are dealt with that
day; none is postponed. In recent history, thetgstanumber for one sitting was
113, in 2002. The Contract Court takes place witthia sitting of theSamedi
divisior?* of the Royal Court.

The role of the court is administrative, not judicithe court makes no finding as to
the validity of the contracts passed beforé® iArguably, this is not the view
expressed in a comment in the evidence pertaiminghé Report of the Royal
Commissioners of 1861

“7009. Mr. Jebb to Mr Dupréd.When a contract is passed, it has the effect of
a judgment of the court?—It has.”

However, the point is not elaborated upon anduak,ds ambiguous. For example:
has the content of the contract the effect of @npuent of the court, or is it only the
court’s role in solemnising the agreement betwéenpiarties that has the effect of a
judgment? It is difficult to construct from Mr Dups answer any credible
opposition to the orthodox view: passing contrabesfore the court is an

administrative procedure.

22 For details of the passing process in the midteereth century: 1861 Report Evidence, 311 — 312,
questions 6975 — 6982, 312 — 313, questions 70009, 314, questions 7022 — 7031.

23 Average number per week: 49 in 2007; 41 in 2083n32009; 34 in 2010, up to mid-July. (Figures
acquired from the Jersey Judicial Greffe.) The agernumber passed every three weeks in the mid-
nineteenth century was 80 — 90: 1861 Report, 3384, question 7021.

%4 The extraordinary division of the Royal Court, ainiformerly sat on Saturdays, whence its name:
Le Quesne, 30.

% See, for example: Falle, 158 — 159, para 6.
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The contract is passed to the Judicial Greffierqwghthe clerk of court and also the
keeper of the registef§,or Greffier-substitute, by an advocate. It is atcavention
of theLoi (1961) sur I'exercice de la profession de diilerseyfor a lay-person to
present a contract to the cotftConveyancing without legal representation is thus
impossible. The Greffier checks the contract to enakre that the “coding” (the
front-page summary of the transaction) is strudiyreorrect and contains all the
required information. The contents of the contia& not checked by anyone from
the Judicial Greffé until the following Monday. At 2.30pm, everyonaustls and the
Bailiff (or Deputy Bailiff, Lieutenant-Bailiff, orCommissioner) enters with two
Jurats. The Greffier reads the coding of the imttract aloud. If, at this point, the
parties have not yet arrived, the lawyer for orge swill shoutde cété and the
contract will be put to the bottom of the pile aradled again at the end of the sitting.
The whole contract is not read out in court, orilg toding, which includes the
names of the parties and the type of transaction gkample, “sale of land and
appurtenances”). Presumably, the rest of the agreem included by implication.

The parties to the contract stand. If the partreday-people, the Bailiff asks:

“Do you know the contents of this deed?”

The parties nod to indicate that they do. The Bdhien asks the parties to raise their

right hands, if they have not already done so,askd:

“Do you swear that you will neither act nor causgane to act against this
contract of [type of contract]in perpetuity, on pain of perjury®”

%6 The role of Judicial Greffier and of Registrarcerseparate (see: Le Géyanuscritsvol 4, 137),
became vested in the same person in 1931, by \afttiee Loi (1931) consituant Le Département du
Greffe Judiciaire See also: Departments of the Judiciary and Latgis# (Jersey) Law 1965; Hume &
LambertRegistration Le GeytManuscritsvol 4, 130; OgieGovernmen?3 — 74; Terrien, 12.4, 14.3,
14.4, and 15.6.

2T Art 2(2).

% The department of the Judicial Greffier. Its fuons were reformed by tHepi (1931) consituant Le
Département du Greffe Judiciai{eee: ch 5 n26).

2 For example: “sale of land and appurtenances”.

% The formula given 1861 Report Evidence (312, qorst002) was slightly different: “You swear
that you will neither act nor offer to act agaitte contents of this deed under pain of perjury?s |
submitted that the present formula is preferaldejtfis broader. See also: 1771 Code, “Serment des
Contractans”.
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Again the parties nod to answer in the affirmatiVbe Bailiff signs or initials the
contract at the top of the first pdger at the end, and passes it to the Jurats who do
the samé? These three persons alone sign the contract: dhacting parties do
not. Once all the contracts in the Greffier's pasgen have been passed before the
court and signed, the Greffier gathers them toge#imal transports them to the

Judicial Greffe, which is located in the basemérihe court building.

Once the contract has been passed before the it®wdntents are in the public
domain®® Consequently, the Greffier, if asked, will now shthe contract to any
third party, even before he has reached the Judicitfe>* where the details of the
contract are put on to the register.

By the Powers of Attorney (Jersey) Law 1995, ipassible for a mandatory to take
oath on behalf of a contracting party, and a mamglas involved in the passing of
approximately half of the contracts passed befbeedourt® A power of attorney
should have been executédnd registered in the Public Registry before thatract

is passed in court If registration of the power of attorney post-datke Contract
Court at which the mandatory acted, it is posdiblpass a deed of rectification at the
next sitting of the Contract Court. The deed seistloe parties to, and nature of, the
transaction it seeks to rectify, and the relevaates (which illustrate the problem
addressed, because the date of registration opamgs power of attorney will post-
date the passing of contract). The contract whihhe subject of the deed of
rectification is referred to by date and by thelbaamber and page number where it

1 That is, near the first line of the full contrastt on the coding page.

%2 The Code of 1771 requires only that the Bailiftlaluratssignent not that they subscribe. Further
detail is given by rule 18/8 of the Royal Court &ul2004: “[a]n hereditary contract is duly
authenticated if signed or initialled on either fivat or the last page thereof by the persons rieefo
whom it has been passed.”

% True in Jersey and in Guernsey: Jeremie, 132;yCaBd..

% Which may be defined as follows: “The Judicial fireprovides administrative and secretarial
support to ensure the effective operation of Jéssey courts.”
http://www.gov.je/Government/NonexecLegal/Judiciafe/Pages/WhoWeAre.aspx (accessed on 4
August 2011). See also: Bois, 44, para 5/85.

% Compare with Royal Court Rules 2004, rule 18/3@)r a comparative view see: F Roumy
“Histoire du noriat et du droit notarial en Franée’Schmoeckel & Schubert.

% |nformation obtained from the Jersey Judicial @ref

3" powers of Attorney (Jersey) Law 1995, arts 3(25).3

% |bid art 3(4).
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can be found in the Public Registry. The mannemwhich the deed is set out

resembles that of any other contract passed b#fereourt.

The deed of rectification declares itself to hae&raspective effect There are
obvious difficulties with retrospectivity in proggrlaw as third parties can be
affected. For example, what would happen if a hypotwere granted by the
transferor over the object of transfer (such asell)f during the period between
passing contract for alienation of the field andgiag the deed of rectification?
Were the deed of rectification to be passed atvérg next sitting of the Contract
Court, there may be no problem (assuming that #wsel af rectification takes effect
before the grant of hypothe®).

Bodies corporate are empowered by the 1995 Laweowte powers of attorney “in
the manner permitted by [...] articles of associatowther internal regulationé®.It

is not clear whether certain persons may autoniptiaet for a body corporate, such
as a director in the case of a company. Accordinipé “realist” theory of corporate
personality*? the board of directors of a company, when actiogether, is the
company (an organ of the company) and not justgantaof it. If this approach
pertains in Jersey, the board of directors couksmgantracts for (or as) the company
with no need for a mandate. Article 20 of the Coms (Jersey) Law 1991 is about
contracting on behalf of the company, but the lagguused is that of the law of

agency'® and so it does not resolve the question.

The Guernsey Contract Court takes place on TueaddyThursday mornings from
9.30am. The procedure differs slightly from thatlefsey"* The composition of the
Court is usually a Lieutenant-Bailiff and four Jissabut, as in Jersey, the contract

%9 For example, by virtue of a clause such as thés tiiow today [first party to the original contrhct
and [second party to the original contract] haveead to ratify and confirm the said contract which
passed before Court on [date] and furthermore tdirco that the said contract remains valid and in
full force from the date of its passing before QGaam [date], notwithstanding that [relevant party’s
power of attorney was not registered on or befoat date.”

0 Compare information on ranking of contracts passedhe same day in Guernsey: Dawesvs
640.

“I Powers of Attorney (Jersey) 1995 Law, arts 2(43).3

2 See: FW Maitland “Introduction” in Gierke, partlady xxv, xxvi, I, but the whole repays reading.
43 Art 20(1). See also: Dunlopompany

44 See further: Dawedsaws626 — 627.
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will usually be signed by the Lieutenant-Bailiff caatwo Jurats. As in Jersey, the
parties do not sign the contract.

In Guernsey, in addition to the possibility of appgimg a mandatory, a party may
give consent “in advance of completion at an eaflientract Court*®> The consent

is noted by the court. Presumably, this consergvecable, but having been given in
a public forum it would seem logical that it shoalldo have to be revoked in that

same forum.

The process of passing contracts before the csua public act. In contrast to
personal rightsdroits personnelswhich affect only certain, specified persons] rea
rights droits réel$ affect third partied® Consequently, the process of creation,
variation, transfer, or extinction of real rightsattended by some sort of publicity,
and this is particularly true of immoveable propenvhich is typically of high
value?” The use of publicity to inform third parties, tmmote certainty, to facilitate
proof of rights?® and to reduce the opportunity for fratids sometimes known as
the “publicity principle”® The outworking of this principle is in evidencetivin the
requirement that contracts relating to land aresg@ésin open court and in the
requirement that contracts so passed are registesegublic registet” In relation to
the latter, Le Geyt records that the function & Register of 1602 — which register

is still in use — was publicity of rights and pression of deeds; earlier, in 1562, the

**Ibid 627.

“°See: ch 3.

47 C & G Developments Ltd v Duquem{h965) Guernsey Court of Appeal, October 15, per L
Masurier, Baliliff of Jersey: “For my part | am qaitinable to accept that invitation. It was of teeyv
essence of the feudal system that a sale of lamadhbe public and notorious and the faculty git@n
members of a family in the line of succession waien land sold out of the family upon tendering to
the purchaser the purchase price could have bekttiefvail had not some machinery been devised
for making the fact of sale widely known.”

“8 Hume & LamberRegistrationpara 1.

“9|bid para 2. 1861 Report Evidence, 316, questions 70084.

* |In Scotland and South Africa by this name, butghaciple is clearly discernable elsewhere also:
SLC DP 121, 1, para 1, 2, paras 1.4 — 1.5. Alsoot{&nd) ReidProperty 482, para 602; (South
Africa) van der MerweThings38, para 44, Badenhorst & Pienaar 65; (France)ebi& Delebecque,
613et seq Malaurie & Ayneés, 29; (Quebec) art 2988seqCC, Lamontagn8iens77 — 78, para 128,
LamontagnePublicité (Louisiana) art 1839 CC, Mazeau “RegistrationgdrRiann “Recordation”,
YiannopoulosServitudespara 125, (particularly 359 — 360). See also: VWigdKruse, ch 2 (on
publicity and -inter alia— a Scandinavian right similar to thegrait lignage).

>1 The publicity function of registration is mentiahim the evidence to the 1861 Report: 164, question
3753.
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establishment of a register had been proposed lyalRbommissioners, but that

project did not have publicity at its heart (thgister was to be kept locked) and
sought only to achieve the preservation of déédgpearance at the Contract Court
provides publicity of the act itself, and regisivat supplies ongoing publicity. The

formalities involved in transfer of immoveable peoty also provide a safeguard
against rash decisions to alienate or burden prppEhis is sometimes described as
the cautionary principle: “parties are not to btehad by rash expressions”.

An essential part of the Jersey system of immowetthhsfer is the involvement of
public officials. In this respect the Jersey systisnsimilar to those of continental
Europe where a public official — the notary is involved in transfer of immoveable
property>® Jersey does not have notaries in the contineetaes but instead has
recourse to (functionally) the original notary: tbeurt>® The ceremony of passing
contract is a public act of transfer. This may batrasted with a private system of
transfer, such as in Scotland and England, whexe tis no equivalent involvement

of a public official prior to registration.

Going further, Vinding Kruse has identified two iz of publication in relation to
private transactions in civil law systems. Thetfisspublication “immediatelyat the
very moment-or directly after—the legal fact has come intistence”; the other he
describes as permanent publication, which ternsésl bbecause this is the method of
making known a “legal fact [which] will continue texist in relation to third
persons®’ Both are seen in Jersey: passing a contract béfereourt provides
immediate publication (publicity of the transaclioh registration provides

permanent publication (publicity of the right).

*2 | e GeytManuscritsvol 4, 139.

%3 Erskinelnstitute 684, 3.2.2.

% A modern study is Schmoeckel & Schubert, in wtiek: F Roumy “Histoire du notariat et du droit
notarial en France”; N Ramsay “The History of thet&ty in England”; J Finlay “The History of the

Notary in Scotland”. See also: Brooks & Helmholz.

% For example: F Roumy, “Histoire du notariat et dwitnotarial en France” in Schmoeckel &
Schubert, 125, 156t seq

%% A point recognised, in part, by Carey, 181: “ustinment public lorsqu'il est fait par un notaire
public, ou, en ce pays, lorsqu’il est signé parxdausticiers.”

>"Vinding Kruse, 71.

%8 |bid 118 (also: 117 on reading in court and publicity).
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(3) The Nature of the Contract Passed Before the Co urt

A typical hereditary contract for the sale and s$fan of land includes the following
clauses: salutatiotY;designation of parties; conveyance, detail of vikatonveyed,
and derivation of neighbouring titles; title comalits, such as servitudes; statement
that all is in perpetuity; inclusion of any rightst expressly detailed, of any defects,
and a statement of the parish in which the propertsituated; statement that the
purchaser is subject to all burdens which werehenseller, and derivation of the
seller’s title; stipulation of the price and wheiisi payable; warranty that there are no
rights in security over the property; statement thanediate vacant possession is
given; apportionment of rates; narration of thenpand attestation of due execution
by the courf? Modern contracts are typically longer than easieamples, but this is
largely due to an increase in the number of seteguand title conditions; the basic

structure has persisted for centufies.

A notable feature of the hereditary contract i¢ ttsaessential parts as to transfer are
drafted in the past tense (which is not true ofehaivalent Guernsey deet)For
example, the contract states that the parties ‘“@ep&® in court, the words of
conveyance are in the past tenbail{a, donna quitta, céda transporta vendit
vendirent sold, gifted, ceded, transferred, given, etc)tha case of transfer by
reason of sale the contract states that the sads fmade™ for a stated sum which
will be paid by a stated date, the contract stétes the parties “took oatff to
uphold the contract, and the final clause stataesttie contract was sealed with the
Seal of the Royal Court (“we have sealetf’)(Sealing is no longer done in

practice.§” According to the contract, the transfer has alyedten place. This is

% The opening salutation addressing all who may ctoveee or hear the document was in common
use. See, for example: Kaye, 28; Mollet “Interagtitan Act of the Royal Court granting a divorce in
1580).
% Commentary on the clauses in the hereditary conisagiven by Falle: 158 — 171, paras 4 — 45. For
the equivalent information in relation to GuernsBpwesLaws637, appendix 7.
1 For example: Le Quesne, 565 — 566, note xxvi; 1B&port, xviii. Also: Le Gros, 434 — 436;
Trotter.
%2 DawesLawsappendix 7.
%3 Or comparurent
% Or[Ladite vente héréditairefaite.
% Or [Ef] jurerent [lesdites parties]

Ornous avons scellé
" See: ch 5 A(4).
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odd. When the deed is drawn up, it purports tonceaduture event. Nonetheless, the

predictable nature of the event makes this possible

As the document itself records that which has diydeappened, this suggests that it
is not constitutive of transfer. This is the vievAxvocate Richard Falle, who also

provides some useful contextual information:

“The earliest surviving written contracts indicdtet they were first sworn
before the Bailiff and Jurats and later read pipliefore the congregatica
I'issue du service diviriterally en ouie de Paroisser ‘in the hearing of the
Parish’. There is some evidence that before trdiosac were reduced to
writing the parties to a transfer of title would keaa simple and solemn
verbal declaratioren ouie de paroissand it was this declaration which
bound the parties. It may also be for this reaban the whole transaction is
recorded historically. The written document minuae@sl announces an event
which has already occurret®”

This comports with the view of John Le Patoureg @hannel Islands historian, who
notes that the Jersey hereditary contract appearbave fulfilled a function
secondary to the act taking pldCe.

The hereditary contract is essentially a notaresdd(the executing notary being the
court). Notarial deeds of this style were once camptace in immoveable transfer

in a large part of Franf&(and elsewheré), but this is no longer so: the present
notarial function is execution of a deed, rathamntithe recording of a passed act.
Although the use of the past tense in Jersey adstia explicable, it may be that, in

modern times, it would be appropriate to draft deesey contract in the present
tense. This point is considered belGw.

% Falle, 159, para 7. See also: Le Couteur, 16.

% e Patourel, 100.

O Brissaud, 392 — 401, paras 312 — 316; Falle 15%8; para 3.

" For example, on the Scottish instrument of sasiié:Cairns “Historical Introduction” in Reid &
Zimmermann, vol 1, 74; GL Gretton “The Feudal Systén Reid Property86 — 87, para 91 (note
that the Land Register has since become operafiontie whole of Scotland); Ockrent, 46.

2 3ee: ch 5 B(6).
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(4) Registration of Hereditary Contracts

On Friday afternoons, the codings of the hereditamgtracts passed that day are
photocopied and put into a ring-binder which isikmde in the public reading
room.? This acts as an index to the contracts until gx@ygiven a permanent entry
in the register. Anyone may request to see thehréditary contract to which one of
the photocopies pertains. The details of each acim are entered onto the
PRIDE™ system: an electronic database which can be atéssthe public without
charge at the Judicial Greffe or at the Jersey ikectMany legal firms have remote
access to the online register. The final destinatibthe physical documents, which
are vacuum-packed, is the Jersey Archive. The castsciated with immoveable
transfer are stamp dufya £50 registration fee, and a £20 Jurats’ stamp.

Until 1963, contracts were sealed with green wax i@ obverse was the seal of the
Bailiwick; on the reverse was the Baliliff's persbaams or monogram. Sealing was
done twice a year “on a day appointed by the BawWhich was, in practice, “the
same day as thexposition des contrgtield each term on the Wednesday before the
last day on which summonses could be served forA8sese d’Héritagé In this
way, “all contracts passed in the preceding six tm®rcould be inspected without
charge by the public” should anyone wish to raiseetion in theCour d’Héritage

on the basis of a contract thus inspecfed.

Royal Court rules of 1963 abolished theposition des contratsnd amended how
sealing was done. Instead of wax, a press sealpaper wafer was introduced. “At
that stage, the seal used was still that of thévidek”. Royal Court Rules of 1968
introduced a seal for use omter alia, contracts passed before the Royal Court,

which change carried the practical advantage #vatfirms no longer needed to take

3 Registration practice has changed over the yeace 4602. This may be seen by comparing the
terms of the 1602 Act, or the relevant provisiofisghe Code of 1771, with modern practice. Some
insight into the practice of the mid-nineteenth taep can be obtained from the 1861 Report,
“Registration” xxvi, and 1861 Report Evidence, 32fjestion 7343et seq See also: Le Geyt
Manuscritsvol 4, 140 — 142; Le Quesne, 186 (summary of eadystration practice).

" Public Registry Index and Document Enrolment.

5 Stamp Duties and Fees (Jersey) Law 1998, art &hgdule, part 1, item 13.

% Information gathered from correspondence with MtelP Bisson (with thanks), October 2010.
Quotations in this paragraph are from that corredpoce.
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contracts to the Bailiff's office for the purposé sealing’’ According to Royal

Court Rules 2004, rule 20/10(3), sealing of congas still required, “but it is no
longer done because [the contracts] are no lorgleased back to the law firms”.
Instead, as detailed above, contracts are sernteébyudicial Greffe to the Archive,

for storage’®

The Jersey Public Registry was set up by an A¢hefStates of 1602. The 1602
Act established that “registration must be madalblereditary contracts which are
passed before justice in time to coni®As an incentive to use the new register, if
the parties failed to have their rights registevdthin three months (presumably
three months of the appearance before the cote)rights were rendered nét.
(Present practice means that the court deliverscthdract up for registration
immediately after it has been pass&dTjoday, in addition to hereditary contracts
(including transfers of ownership, hypothecs, cacttrlease&® servitudes, and
usufructs), some other deeds are also registéred.

The register is a register of deeds (RoD), nogéster of title (RoT): title flows from
the deed, or contract, and not from the regissetfit> Not all RoD systems are alike,

and this is equally true of RoT systeffi8roadly, a register of deeds:

“Is evidence that a particular transaction tookcelabut is in principle not
itself proof of the legal rights of the involvedrpas and, consequently, it is

""Royal Court Rules 1968 (R&O 5107), rule 15.

8 See also: Royal Court (General) (Jersey) Rule8 {R&0 4450), rules 31, 32.

1t is not clear whether the 1602 Act was ever titgiext of an Order in Council. The Jersey Archive
only holds Orders in Council going back to 1603d @ne Privy Council registers for the period 1
January 1602 to 1 May 1613 were destroyed by fiirE6i19.

8 “un enregistrement soit faict de tous contratstaex qui se passeront en temps d’avenir par devant
justice” 1602 Act.

81 “Et en cas que aucun seroit refusant et que péawa déliberée ses droits ne seroient enregistrés
dedans Trois mois au susdits livres tels droiteléscseront tenus de nul effet ni valeur.” 1602 Act

82 Royal Court Rules 2004, rule 18/3(2).

8 A lease for more than nine years: see ch 5 n10.

8 For examplepartages(dividing up the estate of a deceased person betwe heirs), wills of
immoveables, powers of attorney, tutelles, curaseltleeds poll relating persons who already have a
register entry, and electricity, waterworks, andinge notices. It was not possible to make aaofill
immoveable property until 1851 ¢i (1851) sur les Testaments d’Immeulpléestation was not
completely free until 1928_6i (1926) sur les héritages propjes

8 See, for example: SLC DP 125, 1 — 4, paras 1.32. 1.

% This point is demonstrated for RoT systems by ®i@w: “Deferred”. See also: Mapp, 3, para 1.7.
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not evidence of its quality. Thus before any deptian be safely effected, the

ostensible owner must trace his ownership backgmoal root of title™’

while a register of title is a register of:

“the legal consequence of [the] transaction [...].tBe right itself together
with the name of the rightful claimant and the abjef that right with its
restrictions and charges [is] registered. With teigistration the title or right
is created ¥

Thus, where land is being transferred in Jerseig, fitecessary to trace title back at
least forty years, after which time any problemthwitle may have been “cured” by
the operation of acquisitive prescriptihOf course, prescription does not operate

through passage of time alone: it is necessarkdw ghe requisite possession also.

The register is composed of verbatim copies of slefte manner of recording of
which has kept pace with technological advance.aypdeeds are scanned into an
electronic register, whereas they were previoudtptpcopied (from the early
1960s), and before that scribes made copies by. Adredelectronic register contains
deeds from 1753 onwards,; earlier deeds — which hmtebeen scanned — are
available in books. The entire register is indekgchame but not by property. The
difficulties associated with extracting informatirom a register indexed in this way
are complained of in the evidence given the Royah@issioners which led to the
Report of 186F° However, some remedial steps have been takenxitmgldy
address began for all new registrations in 1984 &vltbwing the introduction of
conveyancing in English on 1 November 2006, it basn the practice to include a
reference to the Jersey Digital Map within the boflyhe hereditary contract, where
applicable, and to attach a copy of part of the ms@n appendix to the contract,
indicating the location of the propeftyThe Digital Map has no effect on title; it is

for illustrative purposes only. If the Map contamsistake, this has no effect on the

87 Stoter, 17. Also: Hogg, 1 — 2.

% Stoter, 17.

% gee: ch 5 n7.

% 1861 Report Evidence, 329, question 7869eq 331, question 7399.

%1 See Practice Direction RC06/01 “Use of Englisltamtracts passed before the Royal Court and in
other documents registered in the Public Regissgtedule B, n15.

119

www.manaraa.com



rights to which it relates. Property is defined hywritten description of the
boundaries in the body of the hereditary contrddtis can be problematic.
Descriptions are sometimes vague. Modern deed<aiypirefer to a Unique
Property Reference Number (UPRN), which relatethéDigital Map and at least
assists in locating the object of transfer in tiarid?® even if the Map itself carries

no authority.

In Guernsey, registration is made at the Greffeasd — where ownership, usufruct,
or droit d’habitation is transferred — at the Cadastte(There is no Cadastre in
Jersey.) The effect of registration at the Greffednsidered beloW. Registration
must be made at the Cadastre within twenty-eigit 0@ registration at the Greffe:
failure to do so is punishable by fifeput has no effect on property rights. The
Cadastre contains details of all “real propertythe Islands”, including a property
reference and the applicable rate of tax, the owrmaame and address, and the
dimensions of the property “plan aréd'The cadastral register is pubiftChanges
or additions to a plan area which may affect iteateon must be notified to the
Cadastre by 30 September immediately following ¢hange; failure to do so is
punishable by finé® There are also penalties for submission of faiéerination to
the Cadastré” The purpose of the Guernsey Cadastre is to faeilitating and the

levying of taxes. However, as the Cadastre carebecked by property (rather than

92 See Practice Direction RC 06/01 (pursuant to 20k of the Royal Court Rules 2004), schedule B,
nl5.

% See: Taxation of Real Property (Enabling Provisjo(Guernsey and Alderney) Law, 2005;
Taxation of Real Property (Guernsey and Aldernegiiance, 2007, ss12, 16, 54.

% See: ch 5 B(2).

% Taxation of Real Property (Guernsey and Alderr@sdinance, 2007, s16(1)(a). Also: Daviesns
627 — 628, 641. In view of the conclusions drawioweabout when ownership is transferred, art
16(1) is ambiguous: the twenty-eight days could¢#leulated from either registration at the Gredfe,
when contract is passed before the court (if reggisin follows within two months). It is suggested
that art 16(1)(b) was intended to apply to acqiaisitoy prescription and other forms of original
acquisition.

% The owner is fined: Taxation of Real Property (@wey and Alderney) Ordinance, 2007, s16(5).
bid arts 12(3)(a), 12(3)(b), 12(3)(c), 12(3)(e) 12(5).

% |bid art 12(4).

% bid art 15(1), 15(4).

1% bid art 50.
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the name of the owner) and has an associated thamssists with location of the

information in the register at the Greff&.

As with the Jersey register, the register at theer@gey Greffe is a register of
deeds”® The Greffe makes copies of deeds and these coyiks up the registéf?
The information at the Cadastre is not determimatiititle; it is the information on
the register at the Greffe which is important fustpurpose.

B. WHEN DOES TRANSFER OCCUR?

In Jersey, transfer does not take place beforeptrées appear at the Contract
Court!®® There are two distinct phases after that. The firthe passing process
itself; the second is registration of the deed @adsefore the court. At which of

these points does transfer occur?

There are at least two main models of transfer domnlegal systems. In what may
be called the “constitutive” model, registratiorhawves the actual transfer. That is
the case in both England and Scotld¥din the “defeasibility” model, transfer
occurs by other means, before registration, bubtineer is vulnerable to subsequent
grants by the transferor, and also to claims of ttamsferor's creditors, until
registration is made. The acquirer thus has owigrslit not priority in a question
with third parties. Voluntary transfer of immovealdroperty in France operates on
the defeasibility modef’’ Can the Jersey system of transfer be describeilhiar of

these ways?

%% 1bid art 13.

192 haweslLaws 628, 634; information gathered from the Cadastre.

1% bid 627.

194 Original deeds are returned by the Greffe. Theeption is bonds, where the Greffe retains the
original: Ibid 640.

195 e GeytManuscritsvol 1, 119; Poingdesti@emarque®n art 527. Also (Guernsey): Carey, 181—
182; C & G Developments Ltd v Duquem(if965) Guernsey Court of Appeal, October 15, per L
Masurier, Bailiff of Jersey.

1% (England) Land Registration Act 2002, s58(1) fommentary see Cooke, ch 4); (Scotland) Land
Registration (Scotland) Act 1979, s3(1)(Byrnett's Trustee v Grainge2004 SC (HL) 19, 46-47,
para 88, per Lord Rodger of Earlsferry (for exarpplit note that the feudal system has now been
abolished (Abolition of Feudal Tenure etc (ScotleAdt, s1). See also Germany: § 873(1) BGB.

107 See: art 1138 (also 1583) CDécret no55-22 of 4 January 1955, arts 28(1), 30(1). Quefmec
example, has a similar system: LamontaBnoblicité 31 et seq

121

www.manaraa.com



(1) Before 1602

From at least as early as the fourteenth cerifliriransfers were solemnised by
public announcement of the details of the traneactwithin the hearing of the
Parish”,en ouye de Paroiss€® An identical, or closely analogous, procedure was
also used for some time in Normandy and some qthes of Francé'® A shift in

the formalities for transfer of land from takingapé on the land itself to taking place
in a public forum such as a churchyard, assembiyGoairt, is observable in the
histories of many jurisdictions? In Jersey, rights were probably transferred when
publicity of the act was made, that is, the denuof the transaction to the parish,
for without such declaration the contract was VdfdSuch a system made sense in a
largely illiterate society. Clearly, however, thellective memory of the parish was

unreliable and capable of corruption.

The practice developed of declaring the transfehéoRoyal Court in order that the
details of the transaction would be entered orhéoRolls of Court, providing some
written record of the parties’ rights. Like decléoa to the parish, appearance before
the court for this purpose was not unique to Jetsdp 1562, Royal Commissioners
instructed that a register should be set up ireyetsitially the project did not thrive,
and it seems that many transactions were not ezgidt® On 24 July 1602, the
States passed the Act which formed the basis opitheent register. The process of

passing a contract before the court, with the amdiof registration, was the chosen

198 See further the short history in Le Couteur. Fonadern study of eleventh century transfers, see:
Tabuteau.

199 popingdestraCommentaires8 (8 for further comment); Le Quesne, 185 — 18811 Report, 312,
question 6984; 314 — 315, questions 7034 — 7040sskteys “Notes”; Rybot “Deeds”; Mollet
“Ouye”; Mollet “Contrats”; Le Gros, 434 — 435. Als®¥/inding Kruse, 83—84, on the transition to
involvement of written deeds in transfer in Frageaerally.

10 Art 455 RC: “La lecture se doit faire publiqueméné haute voix, & jour de Dimanche, issue de la
Messe Paroissiale du lieu ou les héritages sorg eada presence de quatre témoins pour le moins,
qui seront a ce appellez, & signeront I'acte dgualication sur le dos du contrat, dont le Curé ou
Vicaire, Sergent ou Tabellion du lieu qui aura faiite lecture est tenu faire registre: & n’estee
aucun a faire prevue de ladite lecture par témdtasirront néantmoins les contractans leur seureté
faire enregistrer ladite lecture au Greffe de lasdliction ordinaire.” The witnesses did not sign i
Jersey, except perhaps between 1562 and 1602: {eNemuscritsvol 4, 137 (also: Poingdestre
Remarquesn art 455). See also: Denisart, vol 3, 389, “Maetment”; Le Conte, 218 — 219.

1vinding Kruse, 76, 77.

112 pgingdestré.ois 30, para 5.

13 vinding Kruse, 83-86, 89-90, on England, NorthErance, and Germany. Of related interest:
Brissaud, 381 — 392, para 304 — 311.

14 Falle, 157 —158, paras 2, 3; Le Géjanuscritsvol 4, 137. Also: Le Quesne, 122 — 123, 184 —
186.
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model*® replacing public declaration to the parish.Compulsory registration
provided ongoing publicity, which task was previgusested in the imperfect
collective memory of the paristy’

The Jersey register applies to the whole islanénBr 1602, this achievement was
not novel. Some of the Hanseatic city-states hgisters dating from the fourteenth

century*'®

Neither England nor France had, however, createahgarable system.
Broadly speaking, registers of rights in land irrdpe seem first to have flourished
in the Germanic countries and in Scotland. In Feartbere was an unsuccessful
attempt to establish a comprehensive registergtftsiin 1553 which itself was
preceded by the successful establishment of ateegi$ donations in 15382 In
England too an unsuccessful attempt was made a@bless$t a register of immoveable
property*?* by the statute For Inrollments of Bargains andeSah 153622 The
establishment of the General Register of SasinesSdotland was broadly
contemporaneous with the Jersey project; its foumoa statute, an Act of 1617,

bears some similarity to the Jersey 1602 ‘Atin Scotland, as in Jersey, attempts

15 Falle, 157, para 3. See also Falle “Poem” 2267 22

116 poingdestré ois 30, para 5. See alsémi (1842) sur les Publications dans les Eglises

17 see, for example: Hume & Lambert, para 2.

18 Ockrent, 8.

1194 May (Henry 1), available in Rebuffi, vol 2, 18 22. The scope of the Edict was to cover
contracts of “vendition, eschange, donations, oessi& transportz, constitutions de rentes, gaesnti
contrelettres licites, & declarations, & toute a&utbligation excedant pour une fois, la somme de
cinquante livres tournoys, & generalement touteeadisposition, soit entre vifz ou derniere volonté
[...]"art 1, 19.Also: Cooper, part 1, 23 and 31; Brissaud, 401 Ehect of May 3, 1553, decided that
neither ownership nor rights in land could be asegliwithout registration of the sale and of theddee
relating to it; but this edict was not carried Qurdonnance de Villiers-Cotteretd 1539.

120 Ordonnance sur le fait de la Justiedich “is generally cited as the earliest [Frenehjinance on
the subject of Registration”, and “was confirmedthgOrdonnance de Mouling..] February, 1566;
and by D’Aguesseau’s Ordinance of 1731": Coopert pa20. (On D’Aguesseau’s Ordinance, see
Regnault, vol 1 “Les Donations et I'ordonnance @81l'.) See also: Terrien, 7.15; Ockrent, 13.

121 “Manors, Lands, Tenements or other Hereditamestis)l pass, alter or change from one to
another, whereby any Estate of Inheritance or Freeshall be made or take Effect in any Person or
Persons, or any Use thereof to be made, by readygrob any Bargain and Sale thereof, except the
same Bargain and Sale be made by Writing indergaltd, and inrolled” 27 Henry VIII ¢ 16.
122(1535) 27 Henry VIII ¢ 16 (available Btatutes At Largeol 2, 234 — 235). This statute required
sealed writing, and registration within six mont8ge also: Vinding Kruse, 86; Cooke, 17 — 18.

123 For example, both enforce the compulsory natumegiktration by making it a requirement for the
continuing effectiveness of the deed against tipiadties: 1602 Act “Et en cas que aucun seroit
refusant et que par sa faute déliberée ses dreiteroient enregistrés dedans Trois mois au susdits
livres tels droits recelés seront tenus de nult effevaleur”; 1617 Act “And if it shall happen amf

the saids Writs, which are appointed to be Redé&draas said is, not to be duely Registrated within
the said space of three-score dayes: then, anbaincase, his Majesty, with advice and consent
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had been made in the mid- to late-sixteenth centarget up a registéf’ The
register kept by the Guernsey Greffe is first n@med in an Ordinance of the
Guernsey Royal Court in 1563 (4 Octob®r)but was not established until around
three years latéf® (The register is “extant though fragmentarily is @arly pages,
from 1567."}*’ Precisely what influence, if any, these proje@d bn one another is
not examined here, but it may be seen that theyeegister (and that of Guernsey)
was established at a time when the northwest cavhdfurope was very much

concerned with such endeavolfs.

Has the point at which transfer takes place chargde@ieen 1602 and the present
day? If transfer still takes place when the contiagassed before open court, at
what point in the passing process does transfeur@cénd what is the role of

registration?

(2) 1602 Act
The starting point for the modern law is the Actlué States of 24 July 1602, which
set up the register of contra¢ts.On priority against subsequent grants of the

transferor, the Act states that:

“Auquel enregistrement seront sujettes les oblogetireconnues en justice,
les engaiges et hypotheques, sur peine d'étre @epytrivées et ne porter
aucun pied en date, au devant des autres.”

Thus registration is necessary for priority.

foresaid, decernes the same to make no faith igeladnt by way of action or exception in prejudice
of a third party, who hath acquired a perfect aawfll Right to the saids Lands and Heritages”.

124 Ockrent, 65 — 72. See: ch 5 n114; 1861 Reportdfwid, 314 — 315, question 7039.

125 Available in R MacCulloch (edRecueil d’Ordonnances de la Cour Royale de I'isieGliernesey
(1852) vol 1 (covering 1533-1800) 17.

126 1566 (20 Jan) (available in R MacCulloch (gl 20). Further ordinances were made in 1570
(ibid 27), 1581 ipid 44), and 1631iljid 163).

127 OgierGovernment5, n14.

128 See: Vinding Kruse, 95, on similar sixteenth- aeatly seventeenth-century developments in
Denmark and Norway.

1294 3 été trouvé expedient par Monsieur Le Gouverigailly Justice et Etats que un enregistrement
soit faict de tous contrats heritaux qui se pasgeen temps d’avenir par devant justice”. For an
account of the different sections of the Act: LeyBdanuscritsvol 4, 137 — 139.
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In the previous section it was concluded that, ool 602, ownership transferred on
the passing of contract. There is no suggestiahari602 Act that the point at which
ownership transferred was changed. Falle notestlieaprovisions of the 1602 Act
were, at least in some matters, regulatory offlyhat is, they did not change the
existing practice. It seems likely that the 1602 Was regulatory only in this respect
also. If that is the correct view, ownership passdokn the contract was passed
before the court® The final provision of the 1602 Act may suppoiisthonclusion
because it states that “rights” must be registem@tlin three months of passing
contract. However, it is not clear whether by “tgfhare meant personal rights, real
rights, or perhaps the physical document itselfe Tinal provision is also notable
because it declares to be null any contract nastergd within the stipulated time.

Thus, the ownership acquired by passing contragtealescribed as precariolis.

On this view, therefore, ownership transfers betwie parties when the contract is
passed before the court, while priority againstsegient acts of the granter is
acquired on registration. If registration is notdeawithin three months of passing
contract, not only is priority not acquired, buetantire contract is stripped of any

effect, ownership reverts to the transferor.

Is another reading possible? Article 58 of the Ehe@rdonnance de Moulinsf
1566 provided that, if a donation was registerethiwithe stipulated period (four

months), it took effect from the date of the d&&dTherefore, not only was

130 Falle, 157, para 3.

131 poingdestr&kemarquesn art 527: “Un contrat heredital ne seroit vadadh nos isles n’étant passé
devant justice”.

132«Et en cas que aucun seroit refusant et que pausa déliberée ses droits ne seroient enregistrés
dedans Trois mois au susdits livres tells droicelkes seront tenus de nul effet ni valeur.”

1334£t pour oster & I'avenir toutes occasions dedsa& de doutes qui pourroient estre miés entre nos
sujets pour l'insinuation des donations qui sercirapres faites, avons ordonné que d’oresnavant
toutes donations faites entre-vifs, mutuelles,méxjues, onereuses, en faveur de marriage & autres,
de quelque forme & qualité qu’elles soient faiteagrevifs, comme dit est, seront insinuées és @reff
de nos sieges ordinaries de I'assiette des chase®ds & de la demeurance des parties dans quatre
mois, a compter du jour & date d’icelles donatigom,ir le regard des biens & personnes, & dans six
mois, pour ceux qui seront hors de nostre Royadmgement & a faute de ladite insinuation, seront
& demeuront lesdites donations nulles & de nul teffevaleur, tant en faveur du créancier, que de
I'heritier du donnant. Et si dedans ledit tempstlddnnant ou donataire decedoit, pourra néanmoins
ladite insinuation estre faite dans ledit tempsp®pter du jour dudit contrat comme dessus, saes qu
cette présente Ordonnance fasse aucun prejudicdamations ci-devant faites, & droits acquis a nos
sujets a cause d'icelles, ni aux instances maésn8oavoir pour ce regard.” Available Recueil
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ownership transferred on the date of the deed {gedvregistration followed), but a
precarious priority was acquired at that same ti@euld this be the effect of the
1602 Act? It would seem not. The contract is brauigio existence when it is passed
before the court (except, according to Poingdedtggothecs, which are valid
between the parties even without being passed édfer court}** The contract

ceases to have any legal existence if it is noisteged within three months. The
priority provision envisages the possibility of aripd where the contract has no
priority against subsequent grants of the transfétsur peine d’étre reputées
privées”). The only time at which a contract (oth&an a hypothec) could exist and
carry no priority must be within those three montRegistration is the only event
given which will affect priority within the three-omth period. Therefore, in order to
meet the description of events given in the Aagjsteation must be constitutive of

priority, and is not merely a means of preserving i

The device employed by the 1602 Act — a punitivecgan for failure to register
within a certain period — was used in other legjistaof the same period” notably,
the Guernsey Ordinance of 1631 on registration ggguled by an Ordinance of
1724)13°

“[...] faits enregistrer au Greffe de la Cour dansuxemois aprés le
passement d’'iceux, a peine de perdre la prefergmesltrement ils pouroent
avoir eu sur les acquisiteurs et creantiers p@stesiqui se seroent faits
enregistrer*®’

d’Edits et d’Ordonnances Royaux sur le fait deuatice, et autres matier€4720) vol 1, 477. See
also: Cooper, part 1, 20; Argou, vol 1, 266 — 269.

134 poingdestr&kemarquesn art 527.

135 Scottish Act of 1617 setting up the General Regisf Sasines (see: ch 5 n123, for text).

136 43 I'avenir toutes obligations et transactionspnendront date de priorité que du jour qu'ils séron
mis au Greffe.” Available in R MacCulloch (eRecueil d’'Ordonnances de la Cour Royale de lisle
de Guernesey1852) vol 1 (covering 1533-1800) 248. Of relaite@rest: Howitt;Jubilee Scheme 3
Limited Partnership v Capita Symonds IGdiernsey Court of Appeal, Civil Division, Appeal 425,

14 & 15 December 2010, judgment given 4 Januaryl 201

137 Available in R MacCulloch (edpid 163. Also: Carey, 183.
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This provision appears to say that a precariouwipyiis acquired when the contract
is passed because priority is “lost” (rather thamemn acquired) if registration is not
made within the stipulated periotf.

It is noteworthy that the 1631 Guernsey Ordinanidendt provide for the eventual
invalidity of the deed itself. Priority (or alteringely the opportunity to acquire it)
was removed by failure to register within two manthut ownership remained with
the transferee. There is nothing to suggest traibsequent registration could not
have been made in Guernsey, although, presumdidydéed would only have
ranked according to the date of registration, rathan the date on which it had been
passed before the court. Therefore, what was ¢distifing failure to register within
two months of passing contract was priority frora ttate of the contract. Ownership

was transferred when the contract was passed bie@urt-*

Thus, when registration came to be introduced iseye(and in Guernsey) the model
of transfer was the defeasibility model. Registnatwas not constitutive of transfer,
which occurred when the contract was passed béf@reourt. Rather, registration
removed the transferee’s vulnerability to subsetjgeants by the transferor and to
the transferor’'s creditors. If the transferor ishést and registration is made within
the stipulated period, the main practical differertetween the defeasibility model
and the constitutive model is the transferee’sgaedaf vulnerability to the claims of

the transferor’s creditors.

(3) Subsequent Legislation

The Code of 1771 (a compilation of laws, rathemtlasystematised codification)
contains a section on the law of the register, tvlamounts broadly to a restatement
of the 1602 Act. The Code of 1771 can be takenupgerseding the 1602 Act on

138 An alternative reading is that it is the opportyrto acquire priority (by the act of registration)
which is lost, and not priority itself. The resulf either reading is the same in that, as long as
registration is made within two months of passingtcact, priority takes effect from the date that t
contract was passed. The difference is that pyigsitconferred contemporaneously with ownership
(when the contract is passed) on the first readifiggreas on the second reading priority is conderre
on registration although backdated to the date loiclwthe contract was passed.

139 See also: Dawdsaws 640.
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those matters covered by bdffl Notably absent from the Code of 1771 is the final
paragraph of the 1602 Act, which states that cotdraot registered within three

months have no effeét!

It is not clear why this provision was omitted frahre 1771 restatement. Both the
1602 Act and the 1771 Code mention that the contoace passed, will be “dans
deux ou trois jours apr&$? delivered up for registration (a provision whicismow
been repealed}? This provision seems to give guidance only, faréhis nothing to
suggest that failure to meet its terms carries @mnsequences. However, it appears
to demonstrate that in 1771 the practice wastsetitland the passed contracts back to
the parties, who thus bore the responsibility &ing them to be registered. The only
sanction for failure to register is the three-montle of the 1602 Act. Why was the
rule omitted? Possible explanations are that negish always took place on time
(and so the rule was superfluous), or that registranever took place on time and so

the rule ceased to be operatil&doutume abat le droit**

Le Geyt (writing broadly equidistant from 1602 ahd71) provides some guidance
to the practice of his ddy° He describes the provision of the 1602 Act corigin

the three-month rule as “nothing but menaciti”and considers that it no longer
renders a contract completely without effect. Ratea non-insertion dans le temps
requis rend le contrat un fait priv&"® On this view, failure to register in time has
consequences only for priority: passing contraeingfers ownership, even if

registration is not made. Le Geyt appears to refiat registration within three

190 That registration must be made of all hereditamytacts passed before the court composed of the
Bailiff, or his Lieutenant, and two Jurats; thag ttontract is to be formal in nature and signedhiey
Bailiff and Jurats; various stipulations regardingw registration is to be made by the official in
charge of the register; thahgageqor engaige} and hypothecs are to be registered; and, that the
register is to be publicEngagesappear to be alienations of land or rights by @mewn, with the
facility to repurchase what was sold at any timeouétd Dictionnaire vol 2, 132 — 133,
“Engagement”, “Engagistes”; de Ferriddectionnairevol 1, 578 — 579, “Engagement”, “Engagistes”.
141«Et en cas que aucun seroit refusant et que ptaua déliberée ses droits ne seroient enregistrés
dedans Trois mois au susdits livres tells droitelés seront tenus de nul effet ni valeur.” 1602 Ac
1421771 Code “Regitres”. The formula in the 1602 Actdentical, save that “dans” is rendered
“dedans”.

1431 0i(1840) sur le registre public des contratst 6.

144 e Gros, 456, citing 1861 Report Evidence, 27§9, 2juestions 6286, 6287.

15| e GeytManuscritsvol 4, 137 et seq

146 ucette clause n'est que comminatoireid 139.

“bid 142.
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months of passing contract meant that priority \wequired from the date of the
deed® Thus registration within three months preserveibrity, rather than

constituted it. Furthermore, later registration wasssible, although a contract
registered more than three months after the daieittivas passed before the court

took priority from the date of registratidf?

Against this position, Le Geyt refers obliquely ‘uelques sentences” in which
contracts not registered within three months wengetheless ranked by the date on
which they were passed before the cdthtHe recognises that these decisions are
“directly contrary” to the 1602 ACt* Perhaps in order to sideline these decisions, he
provides no dates or other references for themt@onto his usual practice). This
suggests that they are to be considered as abesatiather than representative of

the law.

The omission of the final provision of the 1602 Awim the Code of 1771, taken
together with Le Geyt’'s description of the practafehis day, indicate that the law
was in the course of development. Subsequent epatindo not appear to have
modified the moment of transfer, or the moment kitctv priority is acquired. It may
be seen, therefore, that the position in Jersegytad similar to the position in

Guernsey under the Ordinance of 18%1.

Legislative reform of the law on registration waside in 18482 and again in
18627°* The 1840 law introduced registration of the divisiof immoveable

property of a deceased person by the Hefrdrticle 6 (since repealetff is of

148 |bid 139. This passage is not easy to interpret. Sasistance may be obtained from: JLC CPS8,
10 et seq Kelleher “Effect”; Poingdestreois 101 — 104, generally. The 1880 Law (arts 44 —H)
modified the law since Le Geyt's day.

149 |nterestingly, a similar fate seems to have befalrt 58 of the FrencBrdonnance de Moulins
Argou, vol 1, 267 — 269.

1301 e GeytManuscritsvol 4, 139.

51 pid.

%2 No longer in force: ch 5 n136.

1331 i (1840) sur le registre public des contrats

1341 0i (1862) sur le tenue du Registre Publiow known as theoi (1862) sur le registre public des
contrats(see: Statute Law Revision (No 3) (Jersey) 19662 aschedule 2). The four articles of the
1862 Law made administrative changes to faciliss@rches, in pursuance of the aim that the register
should be “aussi parfait que possible” (preambliagoLaw).

S Art 2.
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interest: all contracts passed before the courtaremain in the hands of the Chief
Magistrate, who will deliver them for registratiovithin three days>’ It is unclear
whether this altered the practice of the day, oetiér it stated in legislative form
what was already taking place. Either way, sincéeast 1840 it has been almost
impossible to conceive of circumstances in whiah tittree-month rule of the 1602
Act could be applied. Even in the unlikely everdtth contract was lost for a period
in excess of three months following it being pasisedourt, this would not fall foul
of the three-month rule, which requires that thifa to register is due to the refusal
and deliberate fault of a contracting party Thus, although the three-month rule
may remain in force, in practice it lies dormarithi€ is not so in Guernsey, where
the parties take their contracts away and haveorssipility for registering them, and

priority is only acquired on registratiofr)

Part 18 of the Royal Court Rules 2004 contains isions on “Registration of Title,
Hypothecs etc [...]". Rule 18/3, “Registration of insnents relating to the title of

immoveable property”, states:

“(1) No instrument relating to the title of immovaea property is valid unless
registered in the Public Registry.

“(2) Any such instrument shall be deemed to beegpstered if it is in the

custody of the Greffier for the purposes of registn, and its effective date
shall be deemed to be, if a contract, the date loichwit was passed before
Court or, if another instrument, the date on whishregistration in the Public
Registry was ordered by the Coutt*

“Instrument” is not defined by the Royal Court Rul&iven the terms of 18/3(2), it
clearly includes hereditary contracts, but is id&hto be broader than these alone.

According to rule 18/3(1), registration is requifed a contract to have any validity

at all. This suggests that the point at which ti@neccurs is on registration, which,

156 By the Statute Law Revision (No 3) (Jersey) La®w@.%rt 1, schedule 1.

157 “Tout contrat aprés sa passation devant Justitergeentres les mains du Chef-Magistrat, qui le
remettra dans trois jours a I'Enregistreur.”

138 «Et en cas que aucun seroit refusant et que ptaua déliberée ses droits ne seroient enregistrés
dedans Trois mois [...]" 1602 Act.

1%95ee: ch 5 n136.

180 An earlier incarnation of this rule is rule 14/Btoe Royal Court Rules 1968 (R&O 5107).
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according to rule 18/3(2), takes place when theditry contract is passed to the
Greffier. The Royal Court Rules 2004 are, howegetondary legislation, deriving
their authority from article 13(1) of the Royal Gb(Jersey) Law 1948. The power
conferred by article 13(1) is for the creation afmanistrative regulations only.
Therefore, if previously transfer occurred when tioatract was passed before the

court, this has not changed.

(4) Analysis: Passing Contract

Assuming transfer of ownership to occur at the tiheg the contract is passed before
the court, when is the crucial moment before whiah transferee has no right and
after which the transferor is divested of his ar fight?

The Bailiff (or Lieutenant-Bailiff) and two Juratwe the only persons to si§ha
hereditary contract. In doing so, they are notratasg to the contract on behalf of the
parties, for the parties themselves have just &sddoy taking the oath before all

present. The signatories are no more than witné&ses

Normally, when a witness signs, the juridical aes lalready been performed (as
with, for example, witnesses to a paper lease,witla The hereditary contract was
historically a record of an act — the juridical attransfer — that had already taken
place!®® Thus, the Bailiff and the Jurats’ role as witnassseggests that transfer takes
place when the parties take the oath. Yet that evdvel to overlook the particular
identity of these witnesses: the Bailiff and Juiats public officials, and it is in their
capacity as public officials that they act in then@act Court. Further, the juridical
act is not taking place privately (as it would wighpaper lease or a will), but
publicly, in the court. The signatures of the Bailknd Jurats are, in effect, a
notarisation of the contract (the court being thigioal notary). Unlike ordinary

161 «“An hereditary contract is duly authenticated ijreed or initialled on either the first or the last
page thereof by the persons before whom it has passed.” Royal Court Rules 2004, rule 18/8. For
historical interest, see Royal Court Rules 1968 (R&107), rule 14/6.

%2 The final clause of the contract: “In witness wéafrwe have sealed these present letters with the
Seal of the Royal Court; present hereto” or “Endante quoi nous avons Scellé ces Lettres du Sceau
de la Court Royale. Présents a ce”. These wordfolosved by the names of the two Jurats present.
The name of the Bailiff is given in the first, siltional, clause of the contract. If another idrsgitin

the place of the Bailiff, his name is recorded rtexthis clause, at the top of the contract.

183 gee: ch 5 A(3).
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witnessing, the signing by the three public offigis an inherent part of the passing
process. That process, therefore, is not complaiethe second Jurat has signed, at
which point transfer is effected. Thus, there ave distinct phases to the juridical
act of transfer of immoveable property: the partsgearing the oath, and the
contract being signed (or notarised). Transfer whership occurs, wholly and
instantaneously, at the moment at which both ph&see been completett
validity and (precarious) priority is conferred upihe transaction at this point.

(5) Analysis: Registration

Registration has the effect of conserving, or mgkoermanent, the priority and
validity acquired when a contract is pasS&dRegistration also provides publicity.
Furthermore, Matthews and Nicolle consider, undderence to Le Gros and Le
Gewt, that “there is [...] undoubtedly a principlatlinstruments once enrolled in the
public records acquire @rima facievalidity only displaced by a judicial decision or
inter partesagreement® The passage from Le Gros is:

“De la nullitéab initio des contrats héréditaires.

“Pour qu’une partie puisse invoquer la nullitéfailit qu’elle y ait intérét. En
principe, ce qui est nul ne produit aucun effealeilais, a Jersey, cette regle
ne recoit pas son application en matiere des dsnpassés en forme
authentique sous le sceau du bailliage. Le Redit#ic fait foi des contrats
y enregistrés, et tout contrat naib initio qui n'a pas été annulé par acte
judiciaire ou par contrat entre partie et partibssste en toute sa force et
vigeur.™®’

It is unremarkable to say that a party should haterest before he or she may bring
an action in court, and it is logical that a nylighould be without legal effect. Le

164 Consistent wittC & G Developments Ltd v Duquenm@uernsey Court of Appeal (1965) October
15 and 16, per Le Masurier, Bailiff of Jersey: “@sal for both parties were agreed, but for reasons
unexplained, that by the law of Guernsey, land ¢dwe lawfully conveyed in only one way. The
conveyance does not depend on the act or consehe gfarties themselves, but the sanction of the
Royal Court is required to substantiate the trarisfehe final sentence is unfortunately worded: of
course, transfer requires the consent of the gassemuch as any prior agreement to transfer does.
Perhaps the purpose of the sentence was to disinghe Guernsey (and Jersey) process of
immoveable transfer from those jurisdictions whigemsfer is made by consent of the parties alone.
See also: Carey, 181, 183; Davigsvs640.

185 See also: Vinding Kruse, 109, 116.

166 Matthews & Nicolle, 8, para 1.33. Also: Nicolimmovablel13 andDeacon v Bowe(1978) JJ 39

at 49et seq per Crill, Deputy Bailiff.

%7 Le Gros, 430.
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Gros’ next assertion is interesting. Presumablg, ‘thegle” (note the singular) to
which he refers is that a nullity has no legal eff&o, a contract passed before the
court (and registered) constitutes an exceptidha@ageneral principle that that which
is null has no legal effect. What Le Gros tellsisighat the register “makes faitfi®

in relation to the contracts registered thereirg #ms he expands upon, stating that
any contract which is actually a nullity but hag been formally annulled “subsists
with all its force and vigour”. That is its legdfect. Presumably, this means that the
contract has the effect it would have had, wempttfor its vice. Le Gros does not
say that the vitiated contract is unassailable sTbu his view, on registration, a void
contract would be made good but challengeable Igystration. This seems a
stronger statement of the effect of registratioanthhat made by Matthews and
Nicolle. On one reading, a hereditary contract Whicas completely ineffective is
given effect to by registration, whereas Matthewsd &licolle seem to say merely

that registration confers a presumption of validity

Le Gros’ passage proceeds to discuss what he besais a statutory exception to
the exceptiotf® that he has just given: article 42 of thei (1880) sur la Propriété

170 He concludes with a reference to Le GEytwhich, however, is silent

Fonciere
on the effect of registration apart from making tékated observation that hereditary

contracts only become valid when certain formaliiee performed’?

In addition to the reference to Le Gros, Matthewd Bicolle also cite the following
article in Le Geyt'Code

188 Curiously, the Scottish Registration Act of 161sesi the same language: “mak faith”, and later
“mak no faithe”.

%9 The rule is that a nullity has no legal effecteTéxception to this (according to Le Gros) is that
registered contract which is voab initio does have effect until it is annulled. The exaaptio this
exception is found in art 42 of the 1880 Law.

1704 a femme alliée de mari, qui n’est point sépadédui quant aux biens, ne pourra étre contrainte
d'accepter le remboursement d'une rente ancienne, dune rente ou autre hypothéque
conventionnelle nouvelle, a elle appartenant egemboursement desdites rentes et hypothéques fait
au mari sans le consentement libre et exprés dentane, exprimé au moyen d’un contrat passé
devant Justice, sera nab initio, sans qu’il soit nécessaire pour la femme d’erefarononcer la
nullité aprés le décés du mari.”

11t is assumed that Le Gros's reference is to Lgt&®lanuscrits The passage referred to concerns
validity of contracts and court judgments: vol 18%&t seq

12| e GeytManuscritsvol 1, 119.
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“Les Escritures publiques sont de la main de perssrautorisées pour cela
par des charge qu'elles portent dans I'Estat, & Essritures ne peuvent
guere estre contredites sans la formalité d’uneripison en faux.*”?

This is found in the context of formalities undére theading “Des Escritures”.
“Escritures publiques” appear to be writings magtealpublic official in his or her
capacity as sucH? Consequently, hereditary contracts may be destriae
“Escritures publiques®’® Theinscription de fawis an action in French private law
by which a notarised document may be challerf¢®iotarial deeds are probative as
to all the matters which it is possible for theargtto know, such as the identity of
the parties, and the date on which the deed waeadld’ It seems that Le Geyt, in
the quotation above, refers to a similar actioddrsey law’® Le Gros too states that
hereditary contracts must be challenged by formatess:’® just as creation of a
hereditary contract can only be done by formal ess¢ so too is there a formal

process for attacking the contract.

Is Le Geyt to be read as saying that registratimmfers a right where there would
otherwise be none (at least until a successfdription de fauxs made)? The article
from hisCodeis consistent with both Le Gros and Matthews arwbl\é, but there is
nothing to suggest that his view goes as far aGios’s. If Le Gros is put aside for a
moment, Le Geyt’s article (and article 42 of the8Q8aw) could mean merely that
registration shifts the burden of prd8f. This is a more convincing reading, for it
does not lead to the result that a fraudster’'srashtonce registered, would acquire a
validity which it surely does not deserve. Furthes, Geyt’s article on “Escritures
publiques” is found in a section of hidde concerned with the different ways in

which proof can be established, not the way in whights are constituted. In

3 Code Le Gey?.7.7.

174 See: Houardictionnaire vol 2, 87 “Ecritures”.

17> See alsd.e Nouveau Petit Robe(l995 edn) 716, “Ecrivain public”: “personne qéidige des
lettres, des actes, pour ceux qui ne savant pas écrqui maitrisent mal I'écrit”.

178 Code de procédure civilarts 306, 314. The relatétime de fauxs mentioned in Poingdestre
Lois 254.

Y7 Art 1319 CC. See: Herzog, 327.

178 See also: Carey, 230; Le Geytanuscritsvol 4, 131; HouardDictionnaire, vol 3, 42 — 44:
Hemery & Dumaresq, 25; Pipon & Durell, 28.

% e Gros, 430.

180 For moveables, where the burden of proof lie®lation to ownership is dependent on possession.
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modern French law “fait foi” may be translated gsobative”*®* if that word is

taken to mean a presumption that some aspect,peciss concerning the deed is
valid. Thus, on the basis of Le Geyt and Matthend Bicolle, it is suggested that

the effect of registration is to render the cortprobative'??

Of what does this probativity consist? As alreadgrs one approach is to separate
the matters which can be known by the notarisingyldoom those which cannot be
so known. For example, the probativity conferreddayistration could extend to the
date on which the contract was passed before thg, dbe identity of the parties
(imputing the advocates’ knowledge of the partiesthe court), the date of
registration (given that this effectively now tak#ace in the court roont}? and that
the formalities required to be performed by thertdwave been validly executed.
Were the presumption of validity to go beyond thatters within the immediate
knowledge of the court, probativity could also extdo the content of the contract:
for example, that the immoveable transferred wasealby the putative transferor
immediately prior to the transfer. Perhaps it was that Le Gros had in mind when
he penned his passage. It seems certain thatrteyfpe of probativity applies to
registered deeds (that is, probativity as to thosd¢ters within the immediate, and
usual, knowledge of the court). Although probayias to the contents of the deed is
not at odds with the sources, it seems unlikely itrextends so far, in the absence of

express authority to that effect.

Returning to the Royal Court Rules in light of thlbove discussion, rule 18/3(1)
could be read to mean that no contract can be asezlidence unless it has been
registered, because rule 18/3(1) does not say rédmstration is constitutive of
validity, but that registration is a necessary,reyfenot a sufficient, condition for

validity:*84

181 Compare, for example, the French and English tefxést 1319(1) CC on www.legifrance.gouv.fr.
See alsole Nouveau Petit Robe(1995 edn) 939 “FOI [...] FAIRE FOI. démontrer laraéité,
porter témoignage, donner force probante.”

182 5ee also: Le Gewlanuscritsvol 4, 141, 131.

183 Royal Court Rules 2004, r18/3(2).

184 This is true of instruments of sasine in Scotland.
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“(2) No instrument relating to the title of immo\asa property is valid unless
registered in the Public Registry.”

On this view, “valid” ought to be preceded by “presed to be”, or followed by

“proof”, if the rule were to be unambiguous.

When taken as a whole, what has been written, léyisly or otherwise, about the
effect of registration does not provide clear goma One possibility is that
apparently suggested by Le Gros: registration tamgvalid deed into a valid one,
at least for a time. This is not at odds with ri&3(1), Matthews and Nicolle, or
article 42 of the 1880 Law. However, this interptietn does not seem wholly to fit
with Le Geyt’'s view. There is a specific procedtwe challenging registered deeds,
but this does not mean that those deeds are wvatliidshown to be otherwise. Neither
— significantly — does Le Gros’s interpretationvith the function of registration as
reducing the opportunity for fraud for, as alreaolyserved, a fraudster’'s void

contract would acquire undeserved validity on regisn.

The other possibility considered is that registratconfers a presumption after

alia, valid execution upon a deed. This view is coesistvith the article from Le
Geyt's Code article 42 of the 1880 Law, and Matthews and NiécdAs suggested
above, rule 18/3(1) can be read to fit with thisipon. Clearly, Le Gros is at odds
with this conclusion. It may be that he is simplyong. This seems likely: none of
the sources on registration since 1602 suggedtsefistration confers validity on a

nullity.

In practice, the window between the hereditary @mttbeing passed before the court
and its registration is now very small, for, undete 18/3(2) of the Royal Court
Rules 2004, registration of a contract affectinig tio land is deemed to have taken
place once the contract is “in the custody of theffier for the purposes of
registration”. The contract is in the hands of @eeffor this purpose when it is given

back to him after the Bailiff and Jurats have sdypeinitialled it.
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(6) The Nature of the Hereditary Contract

Through the development of the process of immowe#dnsfer, a new role for the
hereditary contract has crystallised. The contisastill a record of a transaction that
has already taken place, and this aspect of itsactea facilitates the important
business of registration for posterity and publiciBut the contract is itself an
inherent and indispensable part of the transactfawhich it is a record. Therefore, it
would be wholly appropriate to formulate hereditaontracts in the present tense.

C. REQUIREMENTS OF FORM

(1) Agreements Concluded Prior to the Contract Cour 't

Sometimes there is a preliminary agreement betvileerparties, created prior to
passing contract and distinct from the hereditamyti@act. For example, parties to a
transaction for the sale and transfer of high-vaigerty may decide that a deposit
will be paid by the purchaser to the vendor, tddséeited if, through the fault of the

purchaser, the transaction does not complete.

(a) Does the agreement need to be in writing?

In Guernsey, a preliminary agreement must be itingriand signed® In Jersey, the
position is less cledf® Le Geyt states in hiSodethat, in order to constitute proof of
the arrangement, a private agreement must be ittewriform, signed by the
obligated party and two witness&.However, this relates to proof and not to
validity, on which the article is silent.

In Guiton v de Gruchyn 1870 the full court refused to make an awardlahages
for failure to pass a hereditary contract to trangdnd because there was no prior
written agreement between the parties containistipalated penalty claus€® That
decision was later considered in the 1968 casBasflen Hotels v Dormy Hotels
which referred to Le Geyt'€ode 2.9.5:

18 Conveyancing (Guernsey) Law, 1996, ss1(1), 1(8pectively. Previously, writing was not
required:Gauson v Harrig1995) 20.GLJ.42.

18 See, for example: JLC CP6, D.

872.7.1.

188 (1870) 9 CR 68, 72.
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“Le Titre d’'un heritage ne se peut prouver par Teiss de vive voix, tous
Contracts hereditaux devant estre passez par Sedeeant le Magistrat, &
n'est celuy qui se retracte d’'un accord heredital passé dans cette forme
sujet qu’a payer le dedit, s’il y en a, & les desp& dommages encourus par
sa faute. On tolere que des assignations de rentbes eschanges qui,
d’accord de partie, se presentent & se lisent gublnent en Cour, passent
sans Serment & soient insinuez sur les Rolles desCOrdinaires pour
valoir aperpetuite.”

In this passage, Le Geyt presents the requirenoenwiiiting as a rule of evidence

only.

Based on this passage, the couBasdenconcluded that, althougBuitoncould be
read as requiring both a written agreement angalated penalty clause before any
remedy can be given, it is only a written agreentbat is actually necessaly. It
should be noted, however, that Le Geyt does notwdasther the broken “accord
hérédital” must be in writing. On the basis of LeyGalone, it seems that is possible
to conclude an agreement without the interventibmvidting, but this was not the
approach taken by the courts @uiton and in Basden Although these cases
concerned the availability of a remedy, it is urssattory to say that it is possible to
have a right but no remedy. Assuming the courttadtave intended such a result,
two things may be observed: first, that writing veassidered by the courts to be a
requirement for the validity (as opposed to pradfa contract relating to the transfer
of land; second, that this represents a divergé&ore Le Geyt'sCode A transition
has been made from the requirement of writing asila of evidence, to the

requirement of writing for validity®®

The view of the court iBasden(that a written agreement is required before thetc
will award a remedy, but a stipulated penalty i$) neas upheld in the 1974 case of
York Street Pharmacy v Rafit and also in 1977 iRomeril v Davis*? Although in

189.(1968) 1 JJ 911, 915, per Bois, Deputy Bailifs(al916 “The situation therefore is that the courts
of this Island can penalise a faithless promisdrééitage’ where he has given his promise in wgitin
Where there is nothing in writing, he can shielch$elf behind the maxim ‘promesse a héritage ne
vaut’.”).

19 Also: Symes v Coucti978) JJ 119, 147, per Crill, Deputy Bailiff.

191(1974) 2 JJ 65, 69, per Le Masurier, Bailiff.
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Romerilthe court determined that concluded intentionaigtiact was absent, there is

some discussion of the requirements for an “acdugtkdital’’®®

including the
assertion (not made in other cases) that bothegsartiust sign a single written

agreement®

The following year, in 1978, the decision Symes v Coucl seemed to step back
from a rigid requirement for writing. There was @mal agreement that the defendant
company would transfer a house to the plaintiffeoitousing Committee consent
had been obtained. Consent had not been grantesyham the defendant company
instructed the third-party tenant to pay rent tanstead of to the plaintiff who had
been collecting the rent until that time, the piffinsought clarification of the
position from the court. The defendant company edginat the lack of writing and
lack of a penalty clause made the agreement uremeble'®® The court held that
there was an oral agreement between the patfiemd that, in principlé®® the
plaintiff could have a remedy in damages basedhat oral agreement® The

reasons for this decision merit some examination.

Having determined that there was “an oral agreepesdenced in writing” (that is,
by an exchange of correspondence) between theepathie court considered the
remedies available to the plaintiff. Was writingcessary in order to obtain a remedy
for non-performance? It was observed that speg#&cformance of an “accord
hérédital” (whether written or not) has been caesily rejected by the couit® The

court summarised the previous case-law thus:

192(1977) JJ 135.

1931bid 138 — 140, per Crill, Deputy Bailiff.

%% |bid 139.

195(1978) JJ 119.

19 bid 122, per Crill, Deputy Bailiff.

97 |bid 140, 148.

198 Should the plaintiff obtain housing consent areldiefendant company refuse to transfer the house
to him, the plaintiff would be able to obtain dareagbid 149.

199 bid 149 (see: 121 — 122 for details of the Order sfida).

20 |bid 140 — 149.
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“[...] it appears from most of the cases that whas waught to be enforced
was a simple promise, sometimes oral, occasiomathyout the mention of a
penalty in default, and unsupported by any actieyparty relying on it2*

Of these characteristics, weight was placed paatiljuon the element of reliance (or

its absence).

The court proceeded to consider the position inld&my where “the Statute of
Frauds?®@ now replaced by Section 4% of the Law of Property Act, 1925,

produced almost the same effect as the customarpfialersey”. an agreement for
the transfer of land must be in written, executaent However, in England, where
writing was absent but there had been some perfurenaf the agreement, specific
performance could be obtained by bringing a suéqnity?®* Could a parallel result

be achieved in Jersey? There seems to have beendmmt over whether specific
performance was available as a remedy at all iseydaw, but the court pointed to
its earlier judgment itYork Street Pharmacy v Rallt where it was concluded that,

generally, the remedy does exist in the jurisdictf§

Reference was made to the English cas&tedman v Steadmdwhich in turn
refers to Fry'sSpecific Performand&’ and the criteria set out therein to be satisfied
in order to demonstrate part performaf®eThe court was clear that without either
writing or part performance, it would be unableptovide any remedy because this

would be directly contrary to an established lifeJersey case-laW’ Although

2% hid 140.

220f 1677.

203 3ection 40(1).

204 Symes v Couofi978) JJ 119, 140 — 141, per Crill, Deputy Bailiff

205(1974) 2 JJ 65, 69, per Le Masurier, Bailiff.

2% Symes v Couofi978) JJ 119, 141 — 142, per Crill, Deputy Bailiff

297 This is reached by a circuitous route: “In ‘Steaginv. Steadman’, at page 991, letter e., Lord
Dilhorne cited a passage from ‘Chaproniére v. Lamlire which Warrington L.J. referred to Fry on
Specific Performancelbid 142.

208 «(1) the acts of part performance must be suchaisonly to be referable to a contract such as
alleged but to be referable to no other title: {2y must be such as to render it a fraud in the
defendant to take advantage of the contract notgbiai writing: (3) the contract to which they refer
must be such as in its own nature is enforceabléhbyCourt; and (4) there must be proper parol
evidence of the contract which is let in by thesaxftpart performancelbid 142.

299 |bid 144.
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there could be doubt as to whether all of $teadmarcriteria were satisfiett? the
court was clearly leaning towards finding some réynfor the plaintiff; it declared
that a refusal to pass contract (were the Housiog@ittee to consent) would be
fraudulent “by taking advantage of the lack of atten memorandum?®:* Specific
performance was rejected because the court coesdidehad “no power” to grant
it.?? Instead, damages were awarded, for “to leave Hiatiff without a remedy

would be to set at naught the equitable jurisdictibthe Royal Court*?

It has been suggested that the effecdyrhes v Coucis to relax the requirement for
a written agreement only where the agreement ideeced in writing (as it was in

214 This seems doubtful. As the judgment of the calentelops, it is made

Symek
clear that the reason for the relaxation is thatdlhad been some performance of the
agreement between the parti€sin broad terms, it seems that the plaintifSymes
relied upon an assertion made on behalf of thendief& company, to the company’s
knowledge, and to the plaintiffs detriment. Theref, the basis of the decision
appears to be based on the English Equitable decwf part performance?
Consequently, the decision 8ymesloes not affect the rule established in the earlie
cases (that preliminary contracts relating to tla@mgsfer of immoveables must be in

writing), but it does illustrate a way around itaertain circumstances.

In summary, the position now seems to be that ngitis a requirement for the
constitution of contracts relating to the transéérland (what may be called an
“agreement of sale”). This does not appear to be of deposit agreements, but,
following Le Geyt?!’ witnessed writing would constitute proof of theasmgement.

In any case, it is clearly best practice to reduceposit agreement to writing. Given

the requirement of writing for agreements of s#lenay be observed that, where

1% The doubt was over the thirithid 143.

2 Ipid 143.

2 pid 148.

3 |pid 149.

24 Matthews & Nicolle, 8, para 1.32.

15 Noted also in: Nicollémmovablel02.

216 Abolished by the Law of Property (Miscellaneous\@sions) Act 1989, s2(8).
“"Code Le Gey?.7.1.
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there is no such agreement, there are no legaliglityy obligations between the

parties prior to appearance at the Contract Court.

(b) Requirement of a stipulated penalty clause in order to be able to claim
damages?

If there is a concluded agreement prior to theigsirtappearance at the Contract
Court and that agreement is broken, the court mayddamages for the breach. In
the case ofsuiton v de Gruch§'® the court appears to take the view that damages
could not be awarded in the absence of a stipulp&thlty for breach contained
within the contract®® It is hard to see why, but in any event Le Geyisn*?°
contradicts this and more recent judgments haveesgly rejected that aspect of the
1870 decisiorf?* It is submitted that this latter position is therrect one. Thus,
damages may be awarded whether or not there ipwdaséd pecuniary penalty for
non-performance. Additionally, it was held by theud in Basden Hotels v Dormy
Hotels (referring to Le Geyt'Codeand to Pothier) that where a penalty clause is

included in the agreement the court has the powerduce it>

(c) Reform

The Jersey Law Commission is unhappy with the dac#y of the law in this area

and has recommended legislating for a rule that aglieements relating to

transactions “in immovable property [...] should @ntprescribed essential terms
in writing [...] and be signed by both parties in tpeesence of independent
witnesses”?® Symesvould be overruled. The Commission believes thastuctive

trusts, estoppel, and rectification — all of whigkist in Jersey law — would provide

18(1870) 9 CR 68.

2 pid 72.

220 Code Le Gey?.9.5.

21 Basden Hotels Limited v Dormy Hotels Limitg®68) 1 JJ 911, 915, per Bois, Deputy Bailiff;
Symes v Coucfl978) JJ 119, 147, per Crill, Deputy Bailiff (refieg to Basde. Cf: JLC CP6, D,
2.1.

22(1968) 1 JJ 911, 915, per Bois, Deputy BailiffeS#so:Arthur v Procr Gen de Desreay(%882)
208 Ex 95, 101.

2 JLC CP6, D, 1.5.
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the flexibility in the new rule that justice mayorére?* As the Commission notes,

this “would not be radically different from exisgjdersey law??

(2) The Hereditary Contract

Hereditary contracts in both Jersey and Guernsegtnbe in writing?® A
requirement of writing is usual in other countrie®??’ and facilitates ongoing
publicity by providing something which can form thasis of a land register entry.

The hereditary contract is, however, unusual ittt parties to it do not sign it.

The Royal Commissioners in their report on the lafvdersey in 1861 suggested
that hereditary contracts should be signed by &régs?*® There is some discussion
of the point in the evidence appended to the reploet opinion in favour of signing
was not unanimou€’ In spite of the Commissioners’ suggestion, signifg
hereditary contracts was never introduced. Onehef abjections given in the
evidence was on grounds of the additional costusscséhe Greffier would need to
retain the original contracts, which was not thacfice at the timé&® This particular
objection no longer pertains. Mr Godfray (a Jeradyocate) saw no pressing need
for signing because the system had worked welhfany years and, while signing
may have made a difference in a case referredutont named) in the evidence, it
would not eliminate frau6®* Even if signing were to be introduced, it was not

suggested that it should replace passing corftfact.

*24|bid 1.4.

*2%|bid 1.5.

2% Jersey: “tous passements qui seront fait par ddeaBailly ou son lieutenant et deux ou trois de
Justice, seront écrits en une lettre formelle” 18@2, “Tous Contrats ou Passemens qui seront faits
par devant le Bailly ou son Lieutenant, et dewéstlusticiers, seront écrits en Lettres formelles”
1771 Code. Guernsey: Conveyancing (Guernsey) La846,1ss1(1), 1(6).

227 For example, in Scotland, the common law requirgnfeee Stair: 335 — 338, 2.3.11, 2.3.13,
2.3.14) was made statutory by the Requirements iting (Scotland) Act 1995, s1(2)(b). See also:
s16 of the Deeds Registries Act 1937 (South Africa)

2281861 Report, xviii.

22 |bid Evidence, 312 — 314. Passing reference is als@ ma@15, question 5056.

230|bid 313, question 7017.

231 |bid questions 7013, 7014.

23 |bid questions 7016, 7017. Signing the register instéabe deed is also suggested: 314, question
7025.
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In 2002, the Jersey Law Commission proposed tleap#ssing process be abolished
in favour of a system where all the parties signdbntract before a Jersey advocate
or solicitor acting as witness. The witness wougdditthe responsibility of delivering
the contract for registratidfi- In the same Consultation Paper, the Commissian als
proposed that hereditary contracts should be drafteEnglish. To date, the latter

proposal has been implementétbut the former has not.

It may be noted that, in practical terms, signirag lalready been introduced as an
alternative to a party appearing in court in orbepass contract. Under the Powers
of Attorney (Jersey) Law 1995, article 3(2), it psssible for a party to appoint
another to pass contract in his or her stead. @fsep this does not avoid the
necessity for someone to pass contract, but it vesidhe need for a particular
person to appear in court and so serves to lingitinconvenience to the parties, if

they consider passing contract as such.

D. ENFORCEMENT

(1) Enforcement of an Agreement Concluded Prior to the Contract Court
In many cases, there is no agreement prior tortteate in the Contract Court and
thus nothing to enforce. Where there is a prelimjiregreement, in what way will

this be enforced by the court?

(a) No specific performance: nulle promesse a héritage ne vaut

It is a rule of some antiquity that contracts rielgtto land that have not been passed
in due form before the Contract Court cannot bereid by specific performance.
This rule has become connected with the forrmulde promesse a héritage ne vaut
which was included by Le Gros in his collectionneéxims®*® Although the rule is
given by Le Geyt in his Code (so was presumably estlablished by the time Le

Geyt was writing), the actual maxinulle promesse a héritage ne vaubr any of its

2% JLC CPs, B.

234 Royal Court Rules 2004, r20/9(2).

2% e Gros, 459 (“Promesse a Héritage ne vaut”). @se discussion: Matthews & Nicolle, 8, para
1.30; NicolleimmovablelO0.
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variations 2% does not appear until the twentieth century. foisd, for example, in
the court record for the casddéeame, veuve Palmer et au v Sifa825)*’ and is
also recorded by Le Gro§ (with no supporting references). Nonetheless,rthe
itself is clearly long-established: specific perff@nce is in principle unavailable

where the contract relates to land.

It is important to note that the maxim is of apation only in those cases where
there is some contractual agreement prior to thleréato pass contract in the
Contract Court. It seems that such an agreemesnisnon only in Guernsey?® In
Jersey, the number of cases where the rule appliss be few in number (albeit that
the scope of the rule is, obviously, wider thanehetransfer of ownershig?

In Basden Hotels v Dormy Hotellse court states that the reason for its inabibty
compel someone to pass contract is that “the diigas one ‘quae non est in
dando, sed in faciendo’ (see Pothier, Traité dut@brle Vente, Partie VI, Chap. |,
Nos. 480 et seq.Y*! In fact, Pothier sets out both the proposition ejaahd an
opposing view'*? before concluding that the law of France has e#id the latter.

The following part of the passage bears reprodaoctio

“D’un autre coté on dira que la regldemo potest cogi ad factyret celle
que les obligationquae in faciendo consistyrse résolvent nécessairement en
dommages et interest, ne regoivent d’applicatioa ti@égard des obligations
de faits extérieurs et corporels, telle qu’estligdtions de celui qui se seroit
oblige de copier mes cahiers, lesquels faits neygrguse suppléer que par
une condemnation de dommages et interest. Maatlgui est I'objet d'une
promesse de vendre n’est pas un fait extérieuorgiocel de la personne du
débiteur: il peut le suppléer par un jugement, cenmous I'avons rapporte,
qui ordonnera que, faute par le débiteur de voylagser un contrat de vente,
le jugement vaudra pour contrat. Cette opinion jpaavie dans la pratique,

238 Eor examplePromesse & héritage ne vaut (riea) A héritage (nulle) promesse ne vaut

231233 Ex 479, 484.

2% | e Gros, 459.

239 Although an “Agreement of Sale” is referred toRomeril v Davig(1977) JJ 135, 137, per Crill,
Deputy Bailiff.

240 For example, leases, which are moveable if f@rmtof nine years or fewer and immoveable (and
therefore must be passed before the court) if fonger periodCode Le Gey1.1.17.

241 Basden Hotels v Dormy Hotgl6968) 1 JJ 911, 914, per Bois, Deputy Bailiff.

242 pothierTraité du contrat de venigara 479.
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comme étant la plus conforme a la fidélité qui dégner entre les hommes
pour I'accomplissement de leurs promesses.”

Although Pothier sets the two views out as alteveat rather than definitively
concluding that there is some fatal logical flavthaihe one which was rejected by
practice, the passage as a whole has the efferct afgument against the proposition

that the court ilBBasdenseems to assert it supports.

In England, the primary remedy for breach of caritris damage$’ Many
jurisdictions do not adopt this approach, but rezitho they recognise an absolute
right to specific performancé? For example, if an order of specific performance
will be unduly burdensome on the defaulting paty ¢ourts will decline to grant it.
Specific performance as the primary remedy for ditez non-monetary obligations
is the model adopted by the Draft Common Frame eflefence*® subject to a
handful of exception&’® The Jersey law on remedies in the general conahct

sphere is not wholly cle&f!

(b) The reason for the rule: first justification

In Jersey, two justifications for the rule have rbemdvanced: the principle of
conservation du bien dans la famjliend that a man cannot be compelled to take an
oath against his will. Their nature differ€onservation du bien dans la famille
expresses a policy preference which underlies ri@ne one legal rule. The inability

to compel a person to take an oath is a statemfefacd and thus expresses a

practical problem rather than a legal principleisTéan be seen from the order the

243 BealeChitty 1719, para 27-005.

244 For example, in Scotland, where specific implemgmerformance) is the primary remedy,
although it is discretionary: McBryde, para 23.1@3-27; WalkerRemedie276. In sales of land,
there is a special variant for implement of thee gabligation, “adjudication in implement”: Rules of
the Court of Session, Form 13.2-B(21); Sheriff @GoyiScotland) Act 1907, s5A. The position in
French law is well summarised in von Bar & CIREFR (Full) vol 1, 834 — 835. For South Africa:
G Lubbe “Contractual Derogation and the DiscretoiRefuse an Order for Specific Performance in
South African Law” in SmitsSpecific See also: H Dondorp “Precise Cogi: Enforcing #pmec
Performance in Medieval Legal Scholarship” in Hadlek & Dondorp, 32 — 41.

245\/on Bar & CliveDCFR (Full).

248111, 3:302. The exceptions, in lIl. 3:302(3), ahat performance is (a) “unlawful or impossible} (b
“unreasonably burdensome or expensive” (c) “of swaclpersonal character that it would be
unreasonable to enforce it".

247 Related to this, see: Supply of Goods and Seryitersey) Law 2009, arts 86, 87.
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court makes when it is asked to enforce a tran#iferrecalcitrant party is to pass the

contract or pay damagé¥

The first of these justifications — the feudal pipie conservation du bien dans la
famille — has been progressively eroded by an increaséuataty loosening of the
rules on succession to immoveati®€s.The Loi (1851) sur les testaments
d'immeublesmade it possible to make a will of certain immdseaproperty.
Thereafter, theLoi (1926) sur les héritages propremabled a person to leave
immoveable property to whomever he wished. Finalg Loi (1960) modifiant le
droit coutumierabolished the rights of an heir to have contractsestaments set
aside on certain ground® A surviving relative no longer has the right taattenge

a will of immoveable property simply by virtue oging related to the deceased. The

court inBasdencommented:

“We come therefore to the conclusion that the ¢fédche Law of 1926 is
virtually to set at naught the fundamental prineigf Jersey law “de la
conservation du bien dans la famille” so far as oweables are concerned,
and consequently that where the only reason whghdigation entered into
by and enforceable against a person in relatiomiooveables should not be
enforceable against his successor in title is titsuccessor is an heir, the
heir no longer has the right to avoid the obligafit’™

If the conservationprinciple were the only root of the rule prevegtispecific

performance, the rule has become detached fronddee which gave it life. That
aside, it is doubtful whetharonservation du bien dans la famiban actually be a
foundation for the rule, for the rule neither pnetgetransfer nor the creation of

limited real rights.

248 See:Symes v Couct1978) JJ 119, 141, per Crill, Deputy Bailiff.

249 e Gros “Préface” IV.

20Art 1.

%51 Basden Hotels Limited v Dormy Hotels Limi{@868) 1 JJ 911, 917, per Bois, Deputy Bailiff.
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(c) The reason for the rule: second justification
Another reason for the rule is given by Mr Dupfén his answers to the Royal
Commission in 1858>° a man cannot be compelled to take an oath aghisst

will.>>* Nevertheless, the law departs from this positiothiee instances.

Article 36 of the Matrimonial Causes (Jersey) La@49 provides that a person
nominated by the court can convey property on lhedfad recalcitrant party, at that
party’s cost, to give effect to an order of thert@ursuant to the 1949 LawRitson v

Slous from 1973 and Lane v Lanefrom 1983°° apply this model to other

circumstances.

In Ritson a bungalow and land were left by will to seveildtkn in equal shares’
The Ritsons bought six of these shares. The Sldusdsthe remaining one seventh
share. Under Jersey law, as in Roman4&\eo-owners are not normally required to
remain in co-ownership and may raise a court adbdoring the co-ownership to an
end®®° The reason for this rule is that co-ownershipnisiastable relationship, from
which one should always be able to escip&he Slouses refused to sell their share
to the Ritsons, but when the latter threatenedatsera court action the Slouses
agreed to a sale by auctiofi.The Ritsons’ £21,500 bid was the highest at anéffo
However, housing law and regulations meant thawhele property could be sold

for a maximum of £3,388 onfy® because the land was intended for developAtént.

#2The then Attorney General.

531861 Report Evidence, 527, question 10,801. See @hllichan v Gallichan(1954) 1 JJ 57, 60,
65, per Le Quesne, Lieutenant Bailffymes v Coucfi978) JJ 119, 140, per Crill, Deputy Bailiff.

%4 The Jersey Law Commission describes this as #astm most often stated for non-availability of
specific performance in relation to immovables.CICP6, D, 2.1.

251 3] 2341.

2%%1985-86 JLR 48.

%" Ritson v Slou§1973) 1 JJ 2341, 2342, per Le Masurier, Bailiff.

28 Theactio communi dividunddSee: JustiniaGodex3.37.5 (n communionem vel societatem nemo
compellitur invitus detine)j D.10.3; Justiniatnstitutes4.6.20, 4.17.5.

259(1973) 1 JJ 2341, 2346, per Le Masurier, Bailiffs a maxim of customary law thatl n’est tenu
de rester dans l'indivisionBut see also comments against this being an aesoight: Haas v
Duquemin2002 JLR 27, 39, para 39, per Hodge, JA.

20 See: D Kleyn & S Wortley “Co-ownership” in Zimmeamn & VisserMixed 703, 713: “It has
often been noted thabmmunio est mater rixarumco-ownership is the mother of disputes.”
21(1973) 1 JJ 2341, 2342, per Le Masurier, Bailiff.

262 |hid 2342.

63 This was done under the Housing (Extension of Pewélersey) Law 1969, art 10, and the
Housing (General Provisions) (Jersey) Regulatid@®@] regulation 4(a). Imposing a maximum price
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On account of the low price, the Slouses refusegass contract. An action of
licitation was raised and the court granted an order todehietheless, the Slouses
continued to refuse to pass contract and the Ritseturned to the court, seeking
relief2®® The Slouses were ordered to convey the propertlyirwsix weeks or the
Deputy Viscourf®® was empowered to convey the property in theircst®aThe

court was:

“satisfied that it is the incontestable right oé tbwner of an undivided share
of any real estate to enforce the sale of sucheasialte, andve know of no
rule of lawwhich prevents this Court from divesting a persbhis property
when the justice of a case dictates that that be.5°

The judgment refers neither to the maxinile promesse a héritage ne vaudr to
the rule it is said to express. The court recorédsally silenf® Given this, the
judgment could be seen to per incuriam not formally affecting the authority of

the line of cases applying the rule.

Nevertheless, something can be said regarding rntexaction of the rule and
common ownership. Common ownership is a specianegvith features that differ
from the normal rules of ownership, such as theaciyp of one co-owner to bring
the co-ownership to an end, which forces the otbeswner(s) to enter into a sale or
alienation. The court iRitsonis protective of this capacity (“the incontestabgght
[...] to enforce the sale®}° and this protectiveness (understandably, if tbisount
for anything) also extends to the transfer by readfcsale. Although some aspects of
the approach taken by the court are suggestivenahappropriate application of

English law?’* the result is eminently sound: if a co-owner Haes right to force a

at which land can be sold (or leased) is still witthe power of the Housing Minister (Housing
(Jersey) Law 1949, art 14(3)(c)), but can only bedlif regulations provide how the price will be
determined. It appears that there are currentlyuad regulations.

264(1973) 1 JJ 2341, 2343 — 2344, per Le MasurieitifBa

2%% |hid 2344 — 2345.

% “The Viscount is the Chief executive officer oktflourts and the States. He also acts as Coroner.”
Bois, 5, para 2/4.

267(1973) 1 JJ 2341, 2346 — 2347, per Le MasurieitifBa

%8 [emphasis addedbid 2346.

269(1973) 260 Ex 447.

270(1973) 1 JJ 2341, 2346, per Le Masurier, Bailiff.

2" |bid 2345.
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sale of the co-owned property, the ability to fon@nsfer must also exist. Therefore,
the rule expressed by thmille promessenaxim ought not to be applied to cases

where a co-owner seeks exit from common ownership.

Twelve years later, ihane v Lang’? a similar result was handed down by the Royal
Court. The defendant was divorced from her husharikde English High Court. An
agreement between the parties regarding varioygepres was made the subject of a
court order. The ex-spouses jointly owned a honsgersey, and the defendant had
agreed to transfer her share of that house toxabugband. To this end, she signed a
power of attorney allowing a Jersey advocate te plas necessary contract on her
behalf. The ex-husband died in an accident. Foligwhis, and on learning that the
transfer had not yet been made, the defendantlizdve Jersey, revoked the power

of attorney, and moved into the house, of whichwshs now the sole ownéf®

The plaintiff was an heir of the deceased. Furgiteceedings in England concluded
that the order remained valid even after the deétthe ex-husband, and could be
enforced by the plaintiff’* The plaintiff sought transfer or damages. If adeorto
transfer were granted, the plaintiff also requedtest the Viscount be given the
power to do this if the plaintiff did not do so hiit a certain period’> The court
recognised the comity “between the courts of thiddrKingdom and Jerse$/® and
held that the defendant had consented to translehér interest’” in the house,
which was construed broadly to include “interestshbpresent and contingerft
The house was to be valued and either transfeorduet plaintiff or its value paid to
the plaintiff by the defendant. It is not unusuai the court to make such an order:
transfer or the payment of damages. What is rerbéeka that if neither were done
within six weeks, the Viscount was “authorised &s® the contract on behalf of the

defendant and thereafter to put the plaintiff ipssession®’® Thus, the court was

2721985-86 JLR 48.

273 |bid 52, per Crill, Deputy Bailiff.

2 |bid 54. (See alsdRe Lane (Deceaseff)986] 1 FLR 283, [1986] Fam Law 74.)
25 bid 53.

2% |pid 57.

"7 |bid 60.

"8 pid 61.

" |bid 63.
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willing to put the mechanism of the Viscount as sitbte for the recalcitrant party
into practice once again (albeit that the defendamtid avoid this by paying the
value promptly}®°

Although the maximmulle promessé& not mentioned, there is some discussion of the
court's ability to grant specific performant®. The defendant is likened to a
“faithless promisor under an agreement of saled], @ference is made to the earlier
case ofSymes v Couéff in which specific performance of transfer of lawds
requested, but deniétf It may thus be argued that, liRitson this case too iper
incuriam regarding the rule under consideration. Additibnahe effect ofLaneon
the court’s power to enforce transfer of immovegiieperty was considered to be
limited in a subsequent case, on the grounds ofctbes-jurisdictional element
involved?®* NeverthelesslLane like Ritson demonstrates that inability to force a
person to take an oath does not remove the cqoti®r to force transfer. Given that
a route around this problem has been found it fBcdit to justify refusal to

implement the same procedure on this ground inr atises.

In conclusion,conservation du bien dans la famibh® longer justifies the rule, if it
ever did. Neither does the inability to force aguer to take an oath. Of course, the
court cannot force someone to take an oath, butonibt this is true of any juridical
act, in any jurisdiction. There is no logical impeént to the court granting specific
performance of the transfer of land more widelygevehit appears that it would best
serve the ends of justice to do so. Although theme legal impediment, in the form
of judicial precedent, both of the justificatiortsat have been advanced for the rule
can be demonstrated to be either obsolete or raat.gche Jersey Law Commission
has recommended the introduction of legislatiorb&ng the court to grant specific

performance in immoveable property transactionggaty 2%

80 Consider also the court’s ability to appoint atéewr curateur loco absentig pass contract on
behalf of an absent: Falle, 160 — 161, para 11.

281 1985-86 JLR 48, 62, per Crill, Deputy Bailiff.

282(1978) JJ 1109.

2831985-86 JLR 48, 62, per Crill, Deputy Bailiff.

84 pirouet v Pirouetl985-86 JLR 151, 162, per Dorey, Commissioner.

%5 CPe, J.
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(2) Acquisition of Possession

Transfer of ownership does not automatically entaihsfer of possession. However,
assuming the vendor or other possessor has naigsalin the immoveable, the

matter is straightforward: the owner may apply be ttourt for removal of the

unwanted person from his or her premises. As ightg, the right of usufruct or the

right of a tenant to possess under a contract \waséd be unaffected by the transfer

of ownership of the immoveable in which the righheld.

E. CONCLUSION

Writing is required for what may be called an “agrent of sale” in Guernsey and in
Jersey. However, there is some indication thatciwrt in Jersey will provide a

remedy in respect of an oral agreement if therebleas part performance.

Where an agreement of sale is in writing, the atxseari a stipulated penalty clause
for breach will not preclude a court award of daggg/NVhere a penalty is stipulated,
the court may reduce it if it is considered to de great, notwithstanding the normal
rule thatla convention fait la loi des partiesn general, the court has set its face
against granting specific performance of an obigatto transfer land. In

justification of this at least two reasons haverbaevanced, but neither seems

sufficient to continue to support the refusal.

The hereditary contract must be in writing. White tGuernsey hereditary contract
has been modernised to some extent, the Jerseyacbiias changed little for

centuries. However, while it was once but a writtecord of a transaction which had
already taken place, the legislation on registratias attributed to it an essential and
central role in the transfer process: transfer oafre made without a hereditary

contract.

Transfer of ownership is effected by passing cantbefore the Royal Court. The
continuance of the practice of concluding immoveabdnsfers in public may seem

somewhat quaint, but provides the benefit of sigmakthe gravity or importance of
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the transaction in which the parties are eng&tfedhis process is complete when
the last person to sign the contract has donet sgeims that in Jersey a precarious
priority is also conferred at this point. Regiswatmust follow within three months
in order for the contract to rank from the datevdmch it was passed before the
court. Later registration is possible, but prioifitythat case is taken from the date of
registration. Current practice means that regisiafollows almost immediately on
passing contract. In Guernsey, following the Ordoeaof 1724, priority is conferred

on registration; deeds rank according to the dategstration.

The registers in both Jersey and Guernsey areteegisf deeds, which have no
effect on the validity or otherwise of the deeds wdiich they are composed.
Registration in Jersey renders a contract probatie it is suggested that this
extends only to the matters that may be known leydburt, for example that the
formalities of execution were validly performeddahat the contract was passed on
a particular date. As to other matters, the buraleproof is on anyone seeking to

rely on the deed.

2% See also, Falle, 159, para 6.
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CHAPTER 6 — INTRODUCTION TO, AND CREATION OF, SERVITUDES

A. INTRODUCTION
(1) Reception of Servitudes
(2) Definitions
(a) Servitude
(b) Positive (or affirmative), and negative (or gige)
(c) Real (or praedial), mixed, and personal
(d) Rustic (rural), or urban
(3) Balancing Rights
(4) Publicity Principle
B. EXPRESS CREATION
C.DESTINATION DU PERE DE FAMILLE
(1) History
(2) Jersey Sources
(3) A Quialification to the Application of Destinati?
(4) Which Servitudes are Capable of Creation bytibagson?
(a) Continuous
(b) Apparent
(c) Conclusion on continuous and apparent
(d) Urban
(5) Basis of Destination
D. ACQUISITIVE PRESCRIPTION
(1) No Acquisitive Prescription
(2) Nulle Servitude Sans Titre
(3) Le Geyt on Acquisitive Prescription
(4) Quasi-PrescriptiorBaudains v Simon
(5) Conclusion

A. INTRODUCTION

A real servitude is a limited real rightCreation, exercise, and extinction of
servitudes created by agreement (conventionaltsees), bydestination du péere de
famille, and by carrying out particular activity for a sgfied time (acquisitive

prescription) are examined in this and the follayviwo chapters. For reasons of

space, the related subject of restrictive covenanist considered.

! See: ch 31(2), K.
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(1) Reception of Servitudes

Servitude$ have been received from Roman law into many legstems’. It appears
that Jersey is no exception. Servitudes are foueither in the Tres-Ancien
Coutumiernor in theGrand Coutumieronly in the Reformed Custofnsuggesting
that servitudes were received into Norman law betwdne mid-thirteenth century

and sometime before 1583.

The section on servitudes in the Reformed Customveé a complete picture of the
law. For example, rustic servitudes are not meetioat all, save for one article,
which addresses only the size of servitudes of Wayview of such gaps, and of the
provenance of the law of servitudes, it is unssipg that commentators on the
Reformed Custom, Poingdestre and Le Geyt, comntowoly cognisance of the civil

law in writing on servitude$.

(2) Definitions

(a) Servitude

The French Civil Code provides a definition of avtede which can be equally well

applied in Jersey. A servitude is a burden “imposeadne piece of land for the use
and utility of a piece of land which belongs to #res”.’ It is passive in respect of

the person whose land is burdened: the servieprietor? It gives the person whose
land benefits from the servitude — the dominanppetor — a property right in the

land of the servient proprietor.

2 Known in English law as easements @ndfits & prendre

% A short comment on the Roman law ancestry of tesSservitude and the English easement can be
found in: MackintoshRoman141 — 144. See also: (Roman Law) Buckland, 259 8; 28atson
Roman49 — 50; SchulLlassical381 — 386, 392 — 397; (Scotland) R&itbpertypara 440; (France)
Larroumet, 47%t seq (Louisiana) YiannopouloServitudegara 9; (Quebec) LamontagBeens367
et seq (South Africa) Badenhorst & Pienaar, ch 14.

* Poingdestre notes this in HRemarques‘Les servitudes tant urbanes que prediales @nbgtises
par le coutumier et la Glose ni le style de procetdenéme Terrien qui les a suivis de bien loinnn’e
ont presque rien dit.”

° Art 622.

® See: BasnagBervitudesBérault, Godefroy & d’AvironCommentairesol 2, 711 — 739 (Godefroy
& d’Aviron); Poingdestrd_ois 193 — 198, 302 — 304; Le Gawianuscritsvol 1, 193et seq

" Art 637. Also: BasnagBervitude$58.

8 Matthews & Nicolle, 10, para 1.38; Nicollemovable56.

156

www.manaraa.com



Servitudes may be exercised by another in placghef dominant proprietor.
However, generally, for brevity, reference is mateoughout to the dominant
proprietor alone.

(b) Positive (or affirmative), and negative (or passive)

The dominant proprietor in a positive servitude tesright to take something from,
or perform some action on, the servient tenemehe d@ominant proprietor in a
negative servitude has the right to prevent sonierataking place on the servient

tenement.

(c) Real (or praedial), mixed, and personal

Servitudes have sometimes been divided servituttesreal (praedial), mixed, and

personaf? A real servitude subordinated one piece of lananmther. This chapter is

concerned with this class of servitudes. A mixed/isgde subordinated a piece of
land to a person (for example usufruct). A persaeaVitude subordinated a person
to a person: slavery. It is now common to spealy ohreal and personal servitudes,
with personal in the modern context assuming thanmg originally ascribed to

mixed.

(4) Rustic (rural), or urban

In Roman law, rustic servitudes weres mancipi* urban servitudes wemes nec
mancipi’? The former were conveyed bgnancipatio the latter were ndf
Mancipatiois not part of Jersey lal,and this classification “has been suppressed in
all modern civil codes™ Therefore, it appears that these terms have mifisence

in Jersey law.

° |bid. Also: Poingdestreois 57.

19 Bartolus Commentaria in Digestum Veterd83, 183; Basnagéervitudes558. Also: (Scotland)
Mackenzielnstitutionsll.9, 166; ch 3 1(2).

1G.2.17.

2 G.2.29.

¥ G.2.22.

4 Matthews & Nicolle, 10 — 11 para 1.40; Nicollemovable57 — 58. Also: YiannopouloServitudes
para 15.

'3 YiannopouloCode169, comments on art 698, para (d).
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(3) Balancing Rights

As noted by the court ihe Feuvre v Mathew'every servitude is a burden on the
servient tenement:® Where there is a servitude, there are two coiflichroperty
rights in one piece of land: ownership and a sedét’ The right of the owner to the
enjoyment of the land must be balanced againstitie of the servitude-holder,
without rendering either sterile. Therefore, the laf servitudes seeks a balance

between these competing rights.

(4) Publicity Principle

Real rights, or property rights, are enforceablairs the whole world® The
publicity principle is the idea that property righihust be subject to some form of
publicity before they are constituted: just likentractual rights, their creation,
transfer, variation, or extinction must be intintht® those who will be affected.
Obviously, in practice it is not possible to inti@dhese events to the whole world,

so some attenuated form is deemed sufficient, agalgistration.
B. EXPRESS CREATION

Servitudes are commonly created by express agrddmeéneen the parties, either
within a hereditary contract for the transfer afidaor in a separate document. The
hereditary contract must be passed before the Ruyait, to be constitutive of a real
right.?° Thus, inNicolle v Starck’ the plaintiff sought to register a deed, constitut
of a servitude in his favour, on the court rollwias held that this was insufficient to
create a servitude, which could only be done byptsing of a contract before the

Royal Court.

A large number of servitudes arise expressly, eitheated by the would-be servient

owner over his land (express grant), or by the ddnd dominant owner over land

181 e Feuvre v MatheW1974) 2 JJ 49, 63, per Ereaut, Deputy Bailiff.

" Carbonnier, vol 2, para 795.

18 See, for example: Cusine & Paisley, 387, para2l2.0

9 gee: ch 3 B.

' See: ch 5.

21 (1858) 46 H 251. AlsoFelard Invs v Trustees of Church of Our La@®78) JJ 1, 8 — 10, per
Ereaut, Bailiff.
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which he is in the process of transferring to aepitexpress reservation). Express

creation is probably the most common in practice.
C. DESTINATION DU PERE DE FAMILLE 2

Destination du pére de famill¢‘destination”) is the doctrine that in certain
circumstances a servitude can be created otheretkaressly when land is divided.
If an owner has been making use of land which waolaktitute a servitude were the
land divided, a servitude is created upon divisiOmly certain servitudes can be
created in this way, and the scope of the doctarBscussed below. This basic idea
is found in many legal systerfi5,which suggests it is a desirable component.
Certainly, it assists where an express grant @rvaesion of a desirable servitude has,
for whatever reason, been omitted upon divisions Tlexibility is perhaps even
more desirable within a system like Jersey whitheast generall§* does not allow

acquisition of servitudes by prescription.

(1) History

Godefroy” gives Bartolus® commentary on D.32.8%1 as the origin of this
doctrine. However, it appears that Bartolus’ idease influenced by Accursitfs
and Oldradug® Either way, the doctrine was part of tilus communelevelopment

of Roman law?® Destination appearednter alia, in the Customs of Normandy,

2 The comparable doctrine in Louisiana is known destination of the owner” (art 741 CC), and as
“destination of proprietor” in Quebec (art 1181 CChis is commensurate with the modern day
situation where there is often péreand nofamille.

% For example: (Francejestination du pére de famillart 692 CC; (Englandgray & Gray, 654 —
659 (the rule inWheeldon v Burrows679 — 681 (implied reservation); (Louisiana)tdegion of the
owner, art 741 CC; (Scotland) implied grant andlietbreservation of servitudes, Cusine & Paisley,
chs 7 — 9. It does not appear in South African |Badenhorst & Pienaar, 332 — 334. In Quebec,
“destination of the proprietor” requiresiter alia, writing, and so is essentially unilateral express
creation: art 1183 CC, LamontagB&ns406 — 408.

*gee: ch 6 D.

% GodefroyCoutume458. Also: Ourliac & Gazzanigdistoire 229.

% Bartolus of Saxoferrato, or Bartolo de Sassofer(a813 — 1357).

?'D.32.91.1 in some versions.

8 Or Francisco Accorso (¢ 1182 — ¢ 1260).

29 Referred to by Bartolus, with approval: Bartolnfortiati on D.32.1.89 (fta dicit Old. & bene).

%0 See: ch 3 C (second para).
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Paris, and Orléans. Paris and Orléans differed fdammandy in requiring writing of

some form before destination could apply.

(2) Jersey Sources

The starting point for Jersey law is article 609w Reformed Custom:

“En faisant partage & division entre coheritiers personniers de chose
commune dont l'une partie sert a l'autre, les ve&éssgouts demeurent
comme ils sont lors du partage, si par lots & ggesal n’est expressément dit
du contraire *?

This is accepted by Poingdestre as representafidersey law’®> The doctrine of

destination is expounded at greater length by Lyt,Ge hisCode

“Quand aucun met hors de ses Mains partie de ssokadbu une Maison, qui
a veles & esgouts ou autres Servitudes permanentsne autre Maison
gu'il retient, ou quand la Maison retenué a deetefbervitudes sur celle qu'on
alienne, les choses doivent demeurer en l|'estatllga’ sont lors qu’'on
contracte, mais, quant aux Servitudes discontinelies demeurent esteintes
de part & d’autre s’il n’en est rien dit du contraill en est ainsi des partages
d’heritages entre coheritiers ou autres consdfts.”

This article goes further than article 609 of thefd@med Custom. The latter seems
only to envisage division of the land and transieall the pieces, while Le Geyt
describes a situation where only a part of the lignalienated. Thus destination in

Jersey law appears to have developed by Le Géytés t

The only Jersey case to consider destination fallye Feuvre v Mathew It gave
rise to two Royal Court judgments (the court wasvemed for a second time to
allow counsel to research the questions raised hey first sitting). The facts

concerned an L-shaped plot of land which was divideo three approximately

31 Coutume d’Orléansirt 228.Coutume de Pariart 216 (1580)df: art 91 (1510)). Precisely what the
requirement of writing meant is not clear.

% Also, for example: Basnagervitude$60.

$3«Cet article est pour les servitudes et Batiméans urbanes que praediales Et n’a point de difficu
car il est de droit commun confirmé par la pratijiRemarquesrt 609.

% Code Le Gey8.11.8.

%5(1973) 1 JJ 2461; (1974) 2 JJ 49.
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square-shaped pieces. One of the outer thirdsw(@tled garden) had a servitude of
way over a private road located on the middle sactiLynton). This servitude was
extinguished by confusion when both sections canieetowned by the same person.
Upon that owner's death the two plots were agaipassted by testamentary

disposition. A servitude of way, as had existedhefwas not expressly re-created.

At the first hearing the court concluded that “thevs of England and of Jersey on
this matter are basically similaf®. The court was satisfied that destination, or
creation of a servitude “by implicatiori* was part of Jersey law and set out “defined
circumstances® in which the doctrine would operate. These wererided as
“demonstrative and not exhaustivEFirstly, one person must have held the putative
dominant and servient tenements immediately poodivision for the question of
destination to aris& This is self-evident. Secondly, immediately priordivision
“the properties must have been used in such a @rdyave been in such a physical
state” as could have constituted a servitude hagl Heen separafé.Thirdly, the
putative servitude must be continuous, apparermt,p@mmanent? Fourthly, “If the
division is effected by the instrument of the forns®ele owner, there must be no
expression of intention which is expressly contrtaryhe implied continuance of the
position existing at the time of divisioA*’

In the second judgment it was concluded that a vfilvay which is visibly manifest
can be created by destinatiinDespite the judicial comment on the similarity of
Jersey and English law in this area, it was deteechihat the doctrine of destination

% Le Feuvre v Mathe1973) 1 JJ 2461, 2478, per Ereaut, Deputy Balliffis is broadly true where,
as inLe Feuvre neither subdivided plot is retained by the trarmf (Gray & Gray, 655). This
statement is qualified because it is unclear whethe state of knowledge of each transferee is
relevant (seeAldridge v Wrighf1929] 2 KB 117, 130, per Greer, LJ).
2; Le Feuvre v Mathe\{1973) 1 JJ 2461, 2478, per Ereaut, Deputy Bailiff.

Ibid.
%9 Le Feuvre v MatheW1974) 2 JJ 49, 54, Ereaut, Deputy Bailiff.
;“1) Le Feuvre v Mathe\{1973) 1 JJ 2461, 2478, per Ereaut, Deputy Bailiff.

Ibid.
“2 |bid 2478 — 2479. It is also stated that the servineted not be one of necessity. Indeed, if it were,
it would not be created by destination at all, Wwatld be a legal servitude.
“3bid. A fifth and final point concerns matters of evide.
4 Le Feuvre v Mathe1974) 2 JJ 49, 53 — 54, per Ereaut, Deputy Bailif
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(not servitudes by implication) exists in Jersey,land that it had operated to create

a servitude in this case.

There is nothing to suggest that the use has toneenafter division. Obviously, if

the right is not exercised within forty years & dreation, it will be extinguished by
prescription’> The essential requirement for its creation is tthere was some
relationship between the putative dominant andisertenements which would (or
could) have been a servitude right up to the tirhdiasion. Severance completes
the process. “Permanent” is a condition mentionetldGeyt?*® and adopted by the
court inLe Feuvre'” which presumably means use that is well-estatdistmel not of

a temporary nature. This fits with the nature stavitude as a real right.

In Le Feuvre the properties in question were simultaneousiyobied mortis causa
and the court expressly declined to decide whedlestination would operate were
the division to be effected in a way other thanstéaenentary disposition” or

“partage”?® However, it did say that:

“It would seem clear from the reference in Le Gégyt] that the principle
equally applies to such a case [division by anotheans], but we leave open
the question whether it might be subject to quzdifion.”*

The “reference in Le Geyt” is from hSode in which examples where only part of
the land is transferred are given. The retained lareither the dominant tenement
(as in express reservation), or the servient tenérfas in express grant). In both
cases, where the servitude would be continuouss itreated. Discontinuous

servitudes cannot be created in this wWay.

Two questions arise: what might be the “qualificatiadverted to by the court lre

Feuvre and to which servitudes can destination apply?

“>See: ch 8 F.
“° See:Code Le GeyB.11.8.
" SeelLe Feuvre v Mathe\1973) 1 JJ 2461, 2479, per Ereaut, Deputy Bailiff
“8 e Feuvre v Mathe1974) 2 JJ 49, 54, per Ereaut, Deputy Bailiff.
49 :
Ibid.
¥ Code Le Gey8.11.8. The text is above: ch 6 C(2).

162

www.manaraa.com



(3) A Qualification to the Application of Destinati on?

No indication of what the “qualification” alludea tby the court inLe Feuvré
might refer to is given. It is possible that theudohad in mind whether or not a
distinction should be made between retention ofdibrainant tenement and retention
of the servient tenement. In English law (and imtSdaw) it is more difficult to
acquire an implied servitude when the putative dami tenement is retained

because “a grantor [should] not derogate from hianty?

Arguably, no distinction
should be made because the problem is the sanes witly: some established use is

lost. No distinction is made in France, or Louisiah

Le Geyt'sCodementions no qualification. Given that he lays i circumstance of

a servitude being created over the retained lamd,absence is notable. Were the
question to arise, the better view appears to bt Jarsey law follows the French
position in making no distinction between grantreservation of a servitude by

destination.

(4) Which Servitudes are Capable of Creation by Des tination?
It is clear that not all servitudes fall into thalait of destination. Certain limitations
have been suggested. In addition to “permanensc(gised abov¥)the servitude

must be “continuous® and “apparent®® “Urban” may also be a conditioh.

(a) Continuous

Le Geyt discusses definitions of “continuous” amistontinuous” servitudes in his

Manuscrits He identifies two views. The Canonists, he sagssidered continuous

servitudes to be those capable of being used atiar@y such as a right of access
open at all times. Gathering acorns is given aseample of a discontinuous

servitude: owing to the seasons, it cannot be eexall year round. The Civilians

*lLe Feuvre v MatheW1974) 2 JJ 49, 54, per Ereaut, Deputy Bailiff.
°2 (England) Gray & Gray, 679 — 68Wheeldon v Burrow§l879) 12 ChD 31, 49, per Thesiger, LJ;
(Scotland) Cusine & Paisley, 297.
3 (France) Larroumet, 524 — 528; (Louisiana) Yiaroups Servitudes404 — 409. (Or Quebec:
LamontagneBiens404 — 408. But see: ch 6 n23).
> Ch 6 C(2).
:Z Le Feuvre v MatheW1973) 1 JJ 2461, 2478 — 2479, per Ereaut, Depaifff.
Ibid.
*" poingdestr&emarquesn art 610.
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made the distinction according to whether the $ede is exercised by a person or
not. Thus aqueduct and support are given as exaropleontinuous servitudes. Also
view and stillicidé® are ranked among the continuous because evidenteeio
existence is visible. A discontinuous servitudeush because it cannot be exercised
continuously (such as acced$plthough these definitions appear in a sectiornhan
prescription of servitudes, Le Geyt indicates tllaése are general terms of
classification’® Although he does not explicitly endorse either @enonist or the
Civilian position, in a later passage he emplogs@ivilian approach! However, Le
Geyt’s failure to choose clearly between the twprapches is typical of the early
sources generally. Indeed, the choice was onlynidefy made in France when the
Civilian approach was adopted for the Civil CSde.

While considering whether it is possible to posseservitudé® Poingdestre states
clearly that access is a discontinuous servitudereds aqueduct is continudds.
This is the Civilian approach. Less clear, howeigethe following:

“les autres qui ont cause continie, comme chemimdégaouvert
continuellement, un conduict ou Aqueduct par leetefautruy, &c**°

Does this mean that access can be a continuoususienf it is exercised over a
route which is always open? If so, this conflict&hwPoingdestre’s otherwise
Civilian approach. Consistency would be achieveddading “chemin gardé ouvert
continuellement” as a reference to a ditch, or lsmiused for a servitude of

aqueduct, although this would be an unusual useheimin”.

In pre-codification French law it appears that ¢hesas some emphasis on whether

the servitude could be seen. For example, bothutéfaand Pesnelle conflate

°8 Eavesdrip or eavesdrop.

% Le GeytManuscritsvol 1, 193. An account of the Civil law positios &lso given by Basnage:
Servitude$58 — 559.

%9 Manuscritsvol 1, 193.

®!bid 195.

°2 Art 688.

®3 It is not:Lois 196.

®* Lois 197.

®® |bid.
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continuous with visible, and discontinuous withelstf’ This apparent tendency
offers an explanation for Poingdestre’s otherwigelear sentence: it seems that he
too has conflated continuous and visible. The comily open path giving access
over the servient tenement is a constant adveréiserof the existence of the
servitude. The court ihe Feuvreread Poingdestre in this way, concluding that “a
servitude ‘continue’ is one which is clearly visind permanenf® The same view
was read into the passage from Le G&yWhile Le Geyt is not necessarily

inconsistent with this position, it cannot be piesily justified from the relevant text.

France and Louisiana have abandoned the “contifiuegsirement: the servitude
must be “apparent® Arguably, if limits are placed on the type of sardes
susceptible to creation by destination, the maincen should be whether the
servitude is visible as it is this aspect which giVe warning to others who might be
affected by it. Given the tendency in the souraesdanflate “continuous” with
“visible”, “continuous” in either the Civilian or &onist sense seems already to have
been abandoned as a condition. If that is so,ehatade of view must no longer be
susceptible to creation by destination, for whilasi continuous (in the Civilian

sense) it is not visible.

(b) Apparent
According to the court itbe Feuvre the prospective servitude must be “apparént”
(visible). “Apparent” is a condition common in jsdictions with destination or a

similar doctrine’? but it is not given by Le Geyf Poingdestré? or article 609 of the

% One writer describes his work as “the leadingtiseain France before th€ode civil: White
“Acquisitive” 778, n8.
®7 LalaureServitudes8: “On divise encore les Servitudes par rappdeua effet & leur exercice, en
visibles ou continues ; en latentes ou discontihuRasnelle, 621, nl: “les servitudes discontinfies
latentes”. Merlin notes a problem with conflatingntinuous and visible: negative servitudes are
continuous and invisibleRepertoirevol 12, 522).
22 Le Feuvre v Mathe\1974) 2 JJ 49, 51, per Ereaut, Deputy Bailiff.

Ibid.
0 (France) art 694 CC applies destination to disnonus servitudes; (Louisiana) art 741 CC,
YiannopoulosServitudegt05, para 142. Both had employed the Civilian megaof “continuous” and
“discontinuous”. The requirements in Quebec ardedbht: art 1183 CC (compare art 551 CC of
Lower Canada). See: ch 6 C(4)(b).
" Le Feuvre v Mathe\1973) 1 JJ 2461, 2479, per Ereaut, Deputy Bailiff
2 (France) arts 692, 694 CC; (England) Gray & G687, SimpsonWheeldoft (Louisiana) arts 767
— 769 of the 1870 CC. (Art 741 of the present La@@vides that apparent and non-apparent
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Reformed Custon However, Poingdestre evidences conflation of tentinuous”
nature of a servitude with its visibility. When this is taken together with
“continuous” as a condition for destination in Leygs Code, some argument for
“apparent” as a condition can be drawn from thessey sources. As apparent seems
to have supplanted continuous only in the modedesoit is possible that it had not
fully emerged as a condition in the legal milieuRdingdestre and Le Geyt, and so

does not find full expression in their work.

The court inLe Feuvresupports “apparent” as a condition for destinatiothe first
judgment’’ In the second judgment, counsel for the plairdiffued in favour of
“apparent” (or visible) as a condition for destinat essentially on the basis of the
publicity principle’® The “apparent” condition meets the requiremerdflicity for

creation of real rights better than the “contindazendition.

(c) Conclusion on continuous and apparent

From the above, it can be concluded that servitwdesh are capable of creation by
destination are those which are “apparent”, thavigch present some manifest sign.
Access over a cut or marked road or path, view, sdificcide, are all examples of
such servitudes. If “continuous” were to be addea@ aequirement, this would make
the scope of destination unjustifiably narrow, tleere is no real policy reason for it.
As noted above, other jurisdictions have droppedréguirement of continuousness.
“Apparent” can be justified on the basis that ibypdes publicity of the right.
Nevertheless, even restricting the operation ofinlgson to visible servitudes may
be too much. For example, if a property is dividedl no servitudes are created in
respect of underground pipes and services, sudtisrigannot be constituted by

destination because of failure to meet the “apgérequirement.

servitudes can be created by “destination”, buttfar latter a document must first be filed at the
registry which is analogous to unilateral expragaton. For implied creation, therefore, “appaient
is still a condition.) In Scotland, the test is &sround the notion of “necessity”: Cusine & Rajsl
ch 8.

3 Code Le Gey8.11.8.

"4 Remarquesn art 609.

"> Art 609 does not refer to “continuous” or “discmuibus” servitudes either.

®See: ch 6 C(4)(a).

" See: ch 6 n71.

8 Le Feuvre v Mathew1974) 2 JJ 49, 53, per Ereaut, Deputy BailiffeSeh 5 A(2) (publicity
principle).
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One option would be to construe “apparent” broadlycould be considered that
pipes and wires carrying services ought to be ergeo exist where, for example, a
piece of land has a building on it. Consequentig, ¢ircumstances themselves give

adequate notice of the servitude-like use alreaitygbexercised®

Alternatively, the test could be styled as “conting” or “apparent” (which is
consistent with Poingdestre). In this way, accewsse (of the most important
servitudes in practice) would be included, to tléemt that it is exercised over a
clear path or road, because it would be “apparéhfes and services would also be
included because, while perhaps not apparent,wloeyd be “continuous”. The law

in this area is not entirely settled, and is thpsroto further judicial development.

(d) Urban

The article on destination in the Reformed Cust@mes two servitudes: view and
stillicide ® Both are urban servitud&sAccording to Bérault and Godefroy, article
609 applies only to the two types of servitude taol it directly refer$? Pesnelle
favours another reading: the two servitudes meatiom article 609 are merely
examples of the servitudes which are “plus ordesaf plus connues® Le Geyt is
silent on this, and the article in his Code givesuach restriction. Poingdestre’s view
is obscure. He states that article 609 applies evitedes “tant urbanes que
praediales® If “praediales” is supposed to be synonymous Witkstic” (which
would be unusual), he is with Pesnelle. Alterndyivipraediales” may signify that

the article applies to real servitudes, not perseeavitude$® In the latter case,

" See: BasnagServitudes490 — 491 “Si toutefois les deux heritages de aute bas avoient
apartenu a une méme personne, & que depuis ilied€de fonds superieur, cet aquereur ne pourroit
pas le priver de l'usage de I'eau pour le fondslquiroit retenu, quoi qu'il ne se fiit pas résecee
droit, parce qu'il n’est pas vrai-semblable quiil\aendu sans cette condition, ce qui est confadrte

loi binas a dex. de servit. Urb. Prad&lil faut résoudre en ce cas la méme chose quelduthe a fait

en I'art. DCIX. gu’en faisant partage entre colierit & personniers, les viiés & les égouts demeurent
comme ils sont lors du partage: ce qu'il faut geeeient observer pour les eaux qu’un coheritier ou
un associé seroit tenu de laisser au méme étds @toient lors du partage.”

80 Art 609. See: ch 6 C(2).

8 Justinianinstitutes2.3.1.

82 BéraultCoustumes94; GodefroyCoutume58.

8 pesnelle, 621.

8 poingdestr&kemarques

8 On which see: ch 3 1(2).
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Poingdestre’s view is closer to that of Bérault &wbefroy, but less restrictive, as

he would apply the article to all urban servitudes.

Generally, the distinction between rustic and urbarvitudes is of no application to
Jersey law® Destination is no exception. The courtlie Feuvreclearly did not
consider “urban” to be a requirement (access igséiar servitudé) and also — in
keeping with Le Geyt — showed no preference forting the servitudes capable of

creation by destination to the two given in artigé® of the Reformed Custom.

(5) Basis of destination

According to the court ihe Feuvre v Mathew'the principle we are considering is
based on the presumed intention of the parffedimmediately following this
comment is a quotation giving the basis for desitinaas the intention of the seller
alone® The name of the doctrine itself also refers to paeson only: the owner of
the single piece of land before division. It isetrilnat both the intention of the seller
alone and the intention of buyer and seller areired, albeit at different stages. The
actions of the owner before division demonstrateihiention “that one plot serve
the other”, and it is at that stage that the intenbf the seller alone is requiréd.
Common intention of both parties is required (oryrba imputed) when the land is
divided, for there can be nothing to negate theatoye of the servitude in the
hereditary contract. Failure by both parties toreise a power of veto could be

described as a “convention tacite”.

Nevertheless, the essence of destination is adftaifairs, set in place by the owner
of a piece of land, which would amount to a sed&tuvere the land dividét(and

which is still ongoing at the time of division). &lintention of the “pére de famille”
dates from the time when the servitude-type usemsmenced. The will of any other

party who will become owner of part of the landyobears on the matter at the time

8 See: ch 6 A(2)(d).

87 Justiniarinstitutes2.3.

8 e Feuvre v Mathe\{1973) 1 JJ 2461, 2478, per Ereaut, Deputy Bailiff
% Dalloz Nouveau Répertoire de Drdit950) (seeibid 2477).

O KGC Reid “Praedial Servitudes” in Palmer & Réliked 19.

%1 Subject to some limits. See: ch 6 C(3), (4).
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of conveyance to that party, whose only input & ¢apacity to prevent a servitude
being created, by demanding provision in the dedtdt effect. Arguably, therefore,
the true genesis of a servitude created by destmet the action of the owner before
division, together with his intention (whether adtuor implied from the

circumstances) to make one part serve andther.
D. AQUISITIVE PRESCRIPTION

(1) No Acquisitive Prescription

In pre-Revolution France, rules varied regardirgbssibility of creating servitudes
prescriptively. In thepays de droit écrjtwhich followed Roman law, acquisitive
prescription was largely allowed in the presenceestain factors? In the pays du
droit coutumier the trend was against acquisitive prescriptiorsedvitudes? Le
Geyt records that the prohibition on acquisitivegaription in respect of servitudes
first appeared in Jersey law in 1625)oting that this follows the position of article
607 of the Reformed CustothIn a decision of 28 April 1625, the court heldttha

long use alone was no longer sufficient to creatersitude without titl€”

It was not the practice in Jersey to adopt allitin@vations of the Reformed Custom.
However, this rule may have seemed particularisaetitve following the successful
establishment of a land register for the wholendlan 1602. A register will be
incomplete if rights can be acquired prescriptiysly the rule supports the publicity
aim of the registef® Of course, not all rights do appear on the regigee example,

ownership can be acquired prescriptiv&lyand in that sense the policy regarding

%2 Consider also: KGC Reid “Praedial Servitudes” ainfer & ReidMixed 19 — 20 (on Louisiana).

% Merlin Répertoirevol 12, 552.

% See: Lalaur&ervitudedl81let seq

% Le GeytManuscritsvol 1, 194.

% “Droiture de servitude de viiés, égolits de maisbritres choses semblables, par la Coltume
générale de Normandie, ne peut étre acquise paegsion & jouissance, fit-elle de cent ans, sans
titre; mais la liberté se peut raquerir par la pss®on de quarante ans continuels, contre le dére
Servitude.”

% Le GeytManuscritsvol 1, 194. Unregistered servitudes created bgquition prior to 1625 are
valid until extinguished. There is some suggestiat this is true of servitudes created before 171
Baudains v SimarBee: ch 8; ch 6 D(4), respectively.

% See: ch 5 A(2). A similar argument was advancedcoynsel for the plaintiff irLe Feuvre v
Mathew(1974) 2 JJ 49, 53, per Ereaut, Deputy Bailiff.

% See: ch 5 n7.
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acquisitive prescription seems inconsistent, batrtew register may have been one

factor which led to the adoption of the rule.

The writers of the French Civil Code tended towattts prevailing position in the
pays de droit écritacquisitive prescription of servitudes is thusgble in France,
but it is restricted to servitudes which are “cootus” and “apparent?’ Many
other countries allow acquisitive prescription efstudes:®* Jersey, Guernsey, and
Quebec — in the minority — retain the prohibitfSh.

(2) Nulle Servitude Sans Titre

The general rule that the acquisitive prescriptbservitudes is not possible is often
expressed aaulle servitude sans titr€ Titre, or “title”, is a troublesome word,
which has different meanings in different contextssome contexts, “title” means
ownership, as in “having title” to a particular geeof land. It is clear that this is not
the meaning to be ascribed to the word here, foilewt is true that there must be
ownership before there can be a servitude, thisiesof all types of servitude and so
would not specifically exclude acquisitive prestiop. “Title” may mean a
document, but again this meaning would not exclcbpiisitive prescription, which
could proceed on the basis of a “grant” from a pemer:®* Therefore, this meaning

seems unlikely. “Title” could also mean a juridicatt (that is, a voluntary act

199 Art 690 CC.

191 (Louisiana) art 740 CC, “Apparent servitudes mayabquired by title, by destination of the owner,
or by acquisitive prescription”; (Scotland) onlysitive, or affirmative, servitudes can be creatgd b
prescription (Prescription and Limitation (Scotlanict 1973, ss3(1), 3(2)); (England) acquisitive
prescription is possible by common law, the doetraf lost modern grant, or the Prescription Act
1832; (South Africa) Badenhorst & Pienaar, 303.

192 HawesLaws678 — 679; (Quebec) art 1181 CC.

103 See, for exampleSarre v Barettd1914) 228 Ex 508, 51Bearley v Dawso1971) 1 JJ 1687;e
Feuvre v Mathew1973) 1 JJ 246 elard Investments v Church of Our La@o78) JJ 1, (1979) JJ
19; Colesberg Hotel v Alton Hot@003 JLR 47, 2003 JLR 176; Matthews & Nicolle,a&r42et seq
Nicolle Conveyancing22; Nicolle Immovable59. (GuernseyKingsway v Bell(1987) 6.GLJ.141;
Singleton v Le Noury1990) 9.GLJ.48; Dawekaws 679. Also: HouardDictionnaire vol 4, 201;
BasnageServitude$61. (Quebec) LamontagiBens386, para 565.

194 As is the case for acquisitive prescription ofdaim Scotland (Prescription and Limitation
(Scotland) Act 1973, sl1) and in Germany (Servitufi@sunddienstbarkeiten, § 1018 BGB) can be
constituted by prescription, which functions in tkame way as the acquisitive prescription of
ownership of land (88 1065, 1227, 985, 1004 BGRictSprescription must be based on an entry in
the Land Register).

170

www.manaraa.com



intended to have, and having, legal consequeri¢&shis is the meaning favoured in
modern commentary® and can reasonably be imposed on earlier soufems.

example, Le Geyt:

“Mais c'est a present l'usage, il faut un titre pawne servitude, comme
donation, vente, échange ou partage entre lesiptaipes des deux fonds, le
servant et le dominant®

Of course, all of these juridical acts must beiedrout before the Royal Court in
Jersey, and so will of necessity involve a documiengeneral, commentators’ use of
“title” is ambiguous as to whether “document” oufifical act” is meant®® Possibly

the two were conflated, for a document may be cniste, or at least evidence, of a

juridical act.

If the maxim means that without a document evidemp¢or constituting) a juridical
act there can be no servitude, this would not enlglude prescriptive servitudes but
be problematic for legal and natural servitudegdleervitudes (such as the way of
necessity in favour of landlocked lan¥)and natural servitudes (such as natural
drain of rainwater from higher to lower lait) arise by operation of law. By
definition, therefore, they will have no associaatumentation. Le Gros states
baldly that they are excluded from the maxihThe reason may be historical.
Discussion of the maxim appears to pre-date dismusef legal and natural

servitudes in the Jersey (and Norman) soutte3herefore, the maxim is first

195 For example, a contract. A useful definition igegi in von Bar & CliveDCFR (Full) vol 1, 125:
“A juridical act is any statement or agreement, tlibe express or implied from conduct, which is
intended to have legal effect as such. It may bevewsal. It may be unilateral, bilateral, or
multilateral.” (Il 1:101(2)).
1% |0 Quebec, the “titre” of the maxim means an agrest: Lamontagn8iens386, para 566. Also:
(France) Larroumet, 521 (“titre” means “acte jumake”); (Louisiana) YiannopouloServitudegara
112.
197 Manuscritsvol 1, 195.
198 For example: Le Geyanuscritsvol 1, 194; Bérault, Godefroy & d’Aviro€ommentairesol 2,
712 (Bérault), 715 (Godefroy) (compare 472 (Béjqwult
199 For exampleHawkins v Turnef1971) 1 JJ 1813.
112 For exampleGibaut v Le Rossign¢lL900) 11 CR 188; Le Gros, 199.

17.
12 For example, Poingdestre discusses the way oseiégebut never describes it as a legal servitude,
instead discussing whether an owner of land nexamadlocked land can be compelled to sell a
passagelois 194 — 195. See also: Yiannopoulsrvitudepara 12.
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discussed when the only kind of servitude for whitofre would be no documentary

evidence was one acquired by prescription.

In fact, the prohibition on acquisitive prescriptiof servitudes is given in the Code
of 1771 without reference to “titlé’® Therefore, questions concerning the meaning
of “title” and the meaning of the maxim can oftemignored. The exception is when
considering older sources, of which an example & Geyt's suggestion that

prescription without “title” is still possible inectain circumstances.

(3) Le Geyt on Acquisitive Prescription

Le Geyt was unhappy with the judgment of 1625 whalowed article 607 of the
Reformed Custom in denying creation of servitudeptescription. He described the
judgment as a “grand erreur” noted in some detail that the practice since 8251
decision had not been constant, and doubted, isecuence, that custom had
changed’® This unhappiness is reflected in Hi©de where he sets out that a

servitude can prescribe without title followingtipyears’ possession:

“La Servitude peut neanmoins se prescrire sares $itl paroist qu’elle ait
esté 40 ans possedée, non seulemeatvi nec clam nec precarimais par
une voye d’execution de son droit, & par des Acfeis au veu & au sceu de
la partie, ne se puissant faire autrement que ip@&; & qu’on ne peut
presumer n'avoir esté soufferts que par une puneahité.™*°

If “au veu & au sceu” is rendered “au vu & au sug& Geyt states prescription
operates when exercise of the putative servitudaade as if of right, in the sight
and with the knowledge of the putative servient exviThe same idea is presented in

117

his Manuscrits " However, in the same title in hidanuscrits Le Geyt strongly

conveys the impression that he is swimming agdimsttide in arguing (in a way

113 “servitude, laquelle ne peut s'acquérir par laspription, fit-elle CentenaireA la Cour de
Samedi

14vol 1, 200.

12 |bid.

116310.6.

17vol 1, 200.
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which is not easy to follow) that acquisitive pméstion of servitudes is still

permissible:’® At times it seems that even he is not convinceti®btated position.

Elsewhere in hiCode Le Geyt says that aqueduct can be acquired hy-years’
possession’’ He also discusses this in Hiéanuscrits stating that “La servitude
d’aqueduct est la seule qui se prescript incortiéstaent par quarante an<$® This

is taken directly from Roman la¥’ Only two servitudes were expressly mentioned
in article 607 of the Reformed Custom (view antlictie). Bérault refers to debate
over whether article 607 applied to all servitudmsto urban servitudes onl Le
Geyt’s argument in favour of prescriptive acquasitiof aqueduct also draws on this
debate, and on thBigest'?® However, given that Le Geyt rejects application of

article 607 in Jersey law, it seems odd appardntigrgue on the basis that it does

apply.

Poingdestre accepts article 607 as Jersey law wtititemur, and applies it to all
servitudes?* Whatever the position in the time of Poingdestre ke Geyt, the Code

of 1771 is unequivocal in its exclusion of any foofracquisitive prescription.

(4) Quasi-Prescription: Baudains v Simon
Baudains v Simdf® could be seen as supporting the existence ofntonducing,
acquisitive prescription of servitudes, contraryotber sources of Jersey law. For

this reason, the case merits close examination.

The facts were as follows. Simon raised an actoconfirm her right to use a short
stretch of road, which the defendants kept obstrgcand (allegedly) trespassing

upon. The defendants claimed that the plaintifflé@how no title to the road. For

18 1pid 193et seq

1193.11.13.

29yl 1, 199.

121 |pid 199 — 200. D.8.5.10. (See also: Bérault, Gode®og’Aviron Commentairessol 2, 712
(Bérault), 715 (Godefray).)

122 Bérault, Godefroy & d’AvirorCommentairesol 2, 712.

2%\V/ol 1, 199 - 200; D.8.5.10.

124 Remarques

125 Simon v Baudaing1970) 1 JJ 1405 (Royal CourBaudains v Simo(971) 1 JJ 1949 (Court of
Appeal).
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ease of reference, the court divided the road timtosections: the first road and the
second road. At first instance, the court was Batighat the plaintiff owned the first
road, but not the secoritf. The second defendant argued that there could be no
servitude in respect of that road because thetgfazould show no title and there is
nulle servitude sans titfé’ The court did not address that point expressipeld

that the second road must beteemin de voisinévithout making it clear whether it
considered that to be a form of ownership, or avisete!?® Additionally,
Poingdestre’s definition athemin de voisin&vas quoted and later paraphrased, but
Poingdestre and the court conflict over whether em& must meet a public road or

not!? Having lost at first instance, the defendants afse

The Court of Appeal upheld the Royal Court judgnéhtRegarding the second
road, its reasons are remarkable. The Court corgldbat the facts were suggestive
of a servitude because evidence had been giverinbatecond road had been used
for access to the plaintiff's property “througholiting memory”, and that the
boundaries of the first road established by an 1&wtrat de transactionvould be
bizarre in their inutility unless there was a right use the second roth. The
President suggested two possible reasons for ttle d& documentary evidence.
Either the servitude had been created by acqlesgrescription when that was still

possible (1771 at the latest,or it was created when the land was subinfeudafed.

It seems that subinfeudation ceased to be pracfieed around the seventeenth
century*®* Further, if the grant of land was after 1602, ibuld have been

registered® Therefore, any express grant in a subinfeudationldv have to be

126 Simon v Baudaingl970) 1 JJ 1405, 1423, 1420, per Ereaut, Depatljf

27 |bid 1423.

128 |bid 1423 — 1424,

129 |bid 1422 — 1423, and 1424. The court held the secoad to be ahemin de voisinéCompare
definitions:ibid 1424; Poingdestrieois 194 (citing D.43.8.2.22, and commentary thereoA3[8.2.23
is more pertinent).

130 Baudains v Simo1971) 1 JJ 1949, 1952, and (for example) 19556Sgéle, JA.

!bid 1953, 1954.

132 The President variously took (the Code of) 17iBid(1953) and the year 162bigl 1954) as the
point at which acquisitive prescription became isgble.

133 Baudains v Simo(.971) 1 JJ 1949, 1953-1954, per Settle, JA. Se2:B.

1341861 Report, viii. See: ch 2 B.

1% gee: ch 5.
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before 1602%° Consequently, if a servitude was created by eitifethe means
suggested by the President this must have occhefede 1771. However, the Court,
having concluded that there was a servitude witlegal origin”,**’ decided that it

was not incumbent upon it to pronounce the exatireaf that genesis.

Le Quesne, JA, agreed with the President, and titaugufficient to establish title to
the servitude that its use “for well over a centurgd been demonstrated, together
with “the other circumstances to which the Presiden] adverted™*® The “other
circumstances” appear to be the inutility of thestfiroad — as established by the
contrat de transactior if there is no right over the second. Le Quesgfierred to Le
Geyt’s discussion of acquisitive prescription ofvéedes in theManuscrits as
authority that prescription was still possible afts625 where long usage was
“accompanied by other appropriate circumstané&sAt best, however, this admits
the possibility of acquisitive prescription only ¢ 1771. According to Le Quesne,
use was proved “for well over a centuy®,but 1771 was a full two centuries before
the case came before the Court of Appeal. The ideciwas, however, that for
recognition of a “pre-prohibition” right, it was oessary to show use for only one

hundred years or so.

This result is unproblematic for a servitude withm® legitimate origin, but the
difficulty is identifying when this state of affairhas arisen. Followin§audains
where this cannot be known (but is not negated)cinat will favour the party
claiming the servitude, contrary to the principkatt land is presumed free from
burdens:** This approach resembles acquisition by use foe fimmemorial*? but

is also strikingly similar to the English doctrimé lost modern grant® Perhaps

1% Alternatively, a servitude may have been creatgdatform of destination in the hypothetical
subinfeudation, but would have been pre-1700.

137 Baudains v Simo(.971) 1 JJ 1949, 1955, per Settle, JA.

138 |bid 1955 — 1956, per Le Quesne, JA.

139 |bid 1955. Thus, as with Le Geyt himself, Le Quesnend specific about what these
“circumstances” may be.

199 pid.

141 5ee, for example: PoingdesRemarquesirt 607; BasnagBervitudest85, 499Haas v Duquemin
2002 JLR 27, 35, para 20, per Hodge, @Ajesberg Hotel v Alton Hot&003 JLR 176, 180, para 3,
per Southwell, JA. Also: (Scotland) Cusine & Pajs285 — 286. See: ch 7 n57.

12poingdestre, 54 — 59. Also: Le Géyanuscritsvol 1, 195.

13 Gray & Gray, 676. Also: Matthews & Nicolle, 11,rpal.43.
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English law influenced the court's reasoning (or&ding with counsel’s

submissions).

(5) Conclusion
Before Baudains v Simqgnthe prohibition on acquisitive prescription ohstides
was clear. HoweveBaudainsindicates that some of the results of this protuhit

are so unjust that a way around the prohibitiontraametimes be found.

176

www.manaraa.com




CHAPTER 7 — EXERCISE OF SERVITUDES

A. INTRODUCTION
B. SERVITUDES CREATED EXPRESSLY
(1) Arbaugh v Leyland
(2) Blackburn v Kempson
(3) Representation Blampied
(4) Haas v Duguemin
(5) Colesberg Hotel v Alton Hotel
(6) Cotillard v O’Connor
(7) La Petite Croatie v Ledo
(8) Interpretation of Servitudes Created Expressly
C. SERVITUDES CREATED BY DESTINATION
D. SERVITUDES CREATED BY PRESCRIPTION
E. PURPOSE
(1) Le Feuvre v Mathew
(2) Default Rule
F. MANNER OF EXERCISE OF SERVITUDES OF ACCESS
G. USE ONLY FOR THE BENEFIT OF THE DOMINANT TENEMEN
H. IMPLIED CONTENT
(1) General
(2) lllustration of a TestMoncrieff v Jamieson
I. CIVILITER PRINCIPLE
J. AGGRAVATION
(1) Nature of Aggravation
(2) Effect of Aggravation
K. RESIDUAL RIGHTS OF THE SERVIENT OWNER
(1) No Positive Obligation
(2) Negative Obligation Not to Diminish the Serdé&u

A. INTRODUCTION

The holder of a servitude, the “dominant owner’s kize right to perform or prevent
some kind of action on the servient tenement. Uralgositive servitudé, the
dominant owner can possess part of the land. Ta#ssgssion is in competition with
the servient owner’s possession, and the two musixist. The servitude creates a
situation loosely analogous to that of common owhigx. the needs of the servient
owner must be balanced against those of the dommaner. This balancing is

! See: ch 6 A(2)(b).
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evident in the cases and rules regarding the @etim be made, or the extent, of the

servitude?

Unlike a positive servitude, a negative servitudeeg the dominant owner no right
to possess part of the servient tenement, onlgrd to prevent some kind of action
on it. Therefore, there are no competing rightspoksession to be balanced.
However, doubt may surround the extent of a negatervitude, requiring

interpretation of the constitutive hereditary cawtr

The law regarding the exercise of servitudes isidoprimarily in Le Gros, Basnage,
and cases. When considering the parameters witliiitchwa servitude can be
exercised, it is of first importance to determihe extent of the right. Any activity
beyond that extent is not justified by the serwitwhd is, therefore, unlawflilThe
way in which the extent of a servitude is asceddidepends to some degree on its
mode of creation, so aspects of the subject arsidered in that way. Thereatfter,

some common matters are considered.
B. SERVITUDES CREATED EXPRESSLY

When a servitude has been created expressly, repardd first be paid to the deed
in order to ascertain the limits of the rightvhere the deed gives limits, these must
be adhered t31f the words are insufficient or ambiguous, somethnd is needed of
ascertaining the limits. The following seven cadasolve interpretation of

servitudes.

(1) Arbaugh v Leyland °
The court sought to determine two issues. Firgt,tha construction of a wooden hut
breached a servitude which limited building, evieough it had not acceded to the

2 For example: (Scotland) Cusine & Paisley, 387af&.02.

% Unless justified by another right.

* For example: Matthews & Nicolle, 12, para 1.46¢cdlie Immovable57; Colesberg v Altor2003
JLR 47, 60, para 29, per Bailhache, Bailiff.

® For example: Carey, 215.

®(1967) 1 JJ 745.
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land? The court referred to Pothier’s first and thiréeriof contractual interpretation
(follow the common intention of the parties overhadng to the letter of the
agreement,and when a term is capable of two readings usehekier is closer to
the nature of the contraitand an English cas&haw v Morley® in which a
temporary wooden structure on a racecourse wastbddé an “office” in terms of
betting legislatiort> The court held that the wooden hut, though moweatbuld
constitute a breach of a servitude, and, applyiathiBr’'s rules, that “the common
intention of the parties [was] that there should nwe detached buildings on the
property.™?
negative servitude in respect of the w&lPhe court held that the servitude applied

Second, anitoyenboundary wall had been extended. Did this breach a

“solely to the walls extant at the time of the safethe property by the plaintift*
(when the servitude was created), so horizontarekon of the wall (as in this case)
was not a breach of the servitude: the extensios m@& in existence when the
servitude was created, so the servitude was heltbrapply to it:> Thus, the court’s
general approach was to seek the probable intewfiche parties to the original
grant, and construe any restrictions narrowly.

(2) Blackburn v Kempson *°

A negative servitude prevented the building of mben one hous¥.The defendant
wished to build an extension to her house, whichild@onstitute a separate, self-
contained household, where the defendant’s daugtrtdrher family would live.
Both parties sought clarification from the court whether this would breach the
servitude. Ambiguity centred on the meaning of “seale maison”. As the term was

unclear, taking its ordinary meaning would not stssnatters. Consequently, the

" |bid 746, per Bois, Deputy Bailiff.

8 “On doit, dans les conventions, rechercher quelleéété la commune intention des parties
contractantes, plus que le sens grammatical de#2Pothieraité des Obligationpara 91.
°“Lorsque dans un contrat des termes sont susteptile deux sens, on doit les entendre dans le sens
qui convient le plus a la nature du contrigfd para 93.

19(1867-68) LR 3 Ex 137.

1 Betting Act 1853 (sedArbaugh v Leylang1967) 1 JJ 745, 748, per Bois, Deputy Bailiff).

12 Arbaugh ibid 748, per Bois, Deputy Bailiff.

* Ibid 746.

“Ibid 750.

% |bid.

16(1971) 1 JJ 1747.

' There was also a servitude restricting the masetfat could be used for constructidgid 1748,
per Ereaut, Deputy Bailiff.
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court looked at the “context in which the expressjwas] used™® and sought to
“give effect to that interpretation of the expressiwhich appear[ed] to be most
consistent with the intention of the author of th@use and hence to the intention of
those who are parties to {"The court decided that the intention of the authas
“to preserve a ratio between buildings and operesgansistent with a high-class
residential area, and generally to create and eagela pleasing neighbourhodd”,
and that “une seule maison” meant “a building fomlan habitation so designed and
constructed as to be capable of occupation by ooasdhold.** Therefore,

construction of the extension would constituteeabh of the servitude.

The court provided a summary of the rules for pptetation of documents:

“The object of all interpretation of a written ingtnent is to discover the
intention of the author. That intention must behgaéd from the instrument
itself; the function of the Court, therefore, isdteclare the meaning of what is
written in the instrument, and not of what was maked to have been written.
Prima facie words must be taken in their ordinary sensewtgre words are

susceptible to more than one meaning, assistangebmabtained from the

context in which they appear, and courts will gafect to that interpretation

which appears to be most consistent with the irdendf the parties to the

instrument.?

Pothier is not mentioned in the judgment. Howetis passage is consistent with
his first and third rules of contractual interpteia (relied upon by the court in
Arbaugh.?® In general, the court’s approach was to look ier probable intention of
the parties to the original grant, considering sksuin the context of the whole

document if necessary.

The rendering of the court is the “intention of #aethor"?* but in a judicial context
there is little difference between “intentiéi’and “probable intention®® Similarly,

'8 |bid 1756.

9 |pid.

20 |bid 1757.

L |bid 1758.

%2 |bid 1756.

2 See: ch 7 B(1).

2‘5‘ (1971) 1 JJ 1747, 1756, Ereaut, Deputy Bailiff.
Ibid.
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there is little between “intention of the partiemid “intention of the authof” for it

Is the task of the author to represent the intentibthe parties in written form, and
both parties ratify this written form in open cowrhen the contract is passed.
Therefore, “parties” and “author” can be taken ¢osignonymous.

(3) Representation Blampied %

A house had been constructed in the garden of anoilme issue was whether the
part of the garden that the house was built upos sudject to a negative servitude,
prohibiting building. A number of properties werebgect to similar, but not
identical, negative servitudes. Blampied soughtifieation of the contracts of sale
to make it clear that the house had not been ioublteach of a servitude. The court
was reluctant to rectify, but, on request, didriptet the clauses, and decided that the

servitude had not been breached.

Reference was made by the court to Pothier's’fiestd sixth (interpret a clause by
reference to the other clausBsjles of contractual interpretation. Following $ke
the court’s decision was based upon determinatiotihe intention of the parties.
This process was facilitated by construing the rmttas a whole, that is, by
reference to other terms which were not constiéutof the servitude. As in
Blackburn the court’s approach was to look for the probafiention of the parties
to the original grant, considering clauses in tbetext of the whole document where
necessary.

(4) Haas v Duquemin

The interaction between servitudes and common ahneof a yard was at issue.
Inter alia, the correct approach to interpretation of consraelating to property
rights was considered. The Court of Appeal stalbedl & grant of a servitude, which

is effective against third parties, should not sseely be interpreted in the same

%6 BasnageServitudegl86.

27(1971) 1 JJ 1747, 1756, Ereaut, Deputy Bailiff.

8 4 November 1998, unreported.

?9 gee: ch 7 n8.

%0 “on doit interpréter une clause par les autressgla contenues dans 'acte, soit qu’elles precedent
ou qu’elles suivent” PothieFraité des Obligationpara 96.

12002 JLR 27.
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way as a simple contratk. A contract is concerned with personal rights, snonly
binding on the parties to it, thus “the intentioofsthe contracting parties are the
prime consideration® This is not true of deeds constitutive of reahtig “which
affect others than the initial parties to the de¥dih other words, it should be
possible to look at the register and see the nadnck extent of property rights
affecting any piece of land without reference te tlactual matrix. This is the

publicity principle of property law®

In essence, the Court of Appeal laas restated, using different language, the
general approach of the courts to interpretationavéditary contracts constitutive of
servitudes. This is most clearly seenBlackburn v Kempsgnn which the court
restricted itself to the wording of the hereditagntract, without reference to the
underlying factual matrix (which would have beeressary if the true intentions of
the parties had been sougfftn Arbaugh v Leyland’ the court was assisted by
reference to English law, but did not seek to dagertthe actual intentions of the
original parties to the servitude. Similarly, Representation Blampigd the court
also sought the probable, rather than actual, timierof the parties, by reference

solely to the hereditary contract.

The Court of Appeal iHaasalso referredinter alia, to a passage in Domat saying
that, when in doubt, servitudes are to be inteegren favour of the servient

tenement?’

(5) Colesberg Hotel v Alton Hotel  “°
The dominant owner wanted to change the use otdgminant tenement from a
small hotel car park to the site of some residéptiaperty, and also parking for flats

which were to be built on adjoining land, also odiy the dominant proprietor but

%2 |bid 35, para 20, per Hodge JA.

* |bid.

* Ibid.

¥ See: ch 5 A(2).

%(1971) 1 JJ 1747, 1756, per Ereaut, Deputy Bailiff

37(1967) 1 JJ 745.

% 4 November 1998, unreported.

% Haas v Duquemi002 JLR 27, 40 — 41, para 44, per Hodge JA.
402003 JLR 47 (Royal Court); 2003 JLR 176 (CourAppeal).
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not part of the dominant tenement of the servitudee servient owner contended
that this would be an aggravation of the servitadeit would result in increased
use?! Both determination of the purpose of the servitadd of the extent to which

the servitude could be used rested on interpretatiche deed.

The conveyancing phrase “toutes fois et quant@stetis usages”, used in the grant
of the servitude, was held by the Royal Court totthe widest grant possibfé.
Consequently, the development would not breach séwitude*® The Court of
Appeal — although stating that the Royal Court $thawt have determined the
meaning of the conveyancing phrase without heagwglence on the matter —
upheld the result reached by the Royal C8talbeit for different reasons. Based on
“what must have been in the contemplation of thitigst* to the original deed (that
is, the probable intention of those parties) tharcbeld that use of the dominant
tenement for parking would have been contempl&tétherefore, this purpose for
the servitude was within the grant of it. Regarding increased use of the servitude,
Southwell, JA, rejected a test — suggested by Gelgs counsel — of what was

"47 preferring “the test

“contemplated by the parties to the [constitutivided
adumbrated by Basnage [...] that the user must nstubk as to render the burden
on the servient tenement more inconvenient and moerous™® The latter he

equated with theiviliter principle, referred to by the Bailiff at first imsice®®

The Royal Court referrednter alia, to Basnage, Pothier, amthas v Duquemim
discussing how to interpret the relevant deedtheérnCourt of Appeal, Southwell, JA,
emphasised the differences and distance betweese¥dand law” and Roman law,

the laws of France pre- and post-codification, &mglish law?® Nevertheless, he

412003 JLR 47, 52, para 6, per Bailhache, Bailiff.

“2bid 57, para 20, per Bailhache, Bailiff. (This viewsispported by Basnag8ervitudegt91.)
“3 Ibid 58, para 24.

442003 JLR 176, 186, para 34, and 187, para 4(pethwell, JA.

> Ibid para 33.

“% Ibid para 34.

" Ibid 187, paras 39.

“8|bid para 39, per Southwell, JA.

“9bid; 2003 JLR 47, 58, para 25, per Bailhache, Baififso, see: ch 7 I.

02003 JLR 176, 179, para 2, per Southwell, JA.
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referred approvingly to Basnagewhose commentary demonstrates the close links
between Roman law and the law of servitudes in Mowchy (and thus Jersey law
also). Indeed, Basnage’s words quoted by Southudi]lare followed by citation of
the Digest®?

(6) Cotillard v O'Connor  °3

A servitude prohibited construction of commerciatiltings and restricted
residential construction to buildings of good quelf Mrs Cotillard sought a
declaration from the court that laying a road amel demolition and construction of
boundary walls on the servient land would not bethe servitudé® The court held
that there would be no breach, with essentiallye-fold justification: firstly, the
work was not for a commercial end; and secondipstrocting anything other than
good-quality dwellings was prohibited. However, mog was said of, for example,
walls and roads associated with dwellings, and sould be taken that there was no
restriction on thes® This reasoning is consistent with the presumptiat land is
free from burdend’ On interpreting the servitude, the court considePethier’s
first, third, sixth, and seventh rules on interptien of agreement®, Blackburn v

KempsonHaas v DuguemimandColesberg

(7) La Petite Croatie v Ledo °°

The defendants (servient owners) began work onr@lidecottage on the servient
land, including an extension of the cottage analdisthing a hardcore and rubble
track to it. The plaintiff (dominant owner) soughtpermanent injunction, claiming

the works to be in contravention of its servitudefdrred to in the judgment using

*! |bid 187, para 39, per Southwell, JA.

*2 Basnage&Servitudest88. D.8.2.20.4.

*312007] JRCO05; 2007 JLR N12.

>4[2007] JRCOO5, para 5, per Birt, Deputy Bailiff.

% |bid paras 10, 11.

*% |bid para 26.

°" See, for example: Basna§ervitudest86; Haas v Duquemii2002 JLR 27, 35, para 20, per Hodge,
JA; Colesberg v Altor2003 JLR 176, 180, para 3, per Southwell, JA.

8 See: ch 7 nn8, 9, 30. Pothier’s seventh riilaité des Obligationpara 97): “Dans le doubte, une
clause doit s'interpréter contre celui qui a stpguelque chose, et a la décharge de celui qui a
contracté I'obligation.”

°92009 JLR 116.
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the English law terminology of “restrictive covemidn prohibiting building®

Difficulty attended identification of the boundasieof the servient tenement.
Consequently, there was doubt over whether thagetivas subject to the burdén.
The court concluded it was not, but that anotheaawvas? arriving at the latter

conclusion based on evidence extrinsic to the tegis

Extensive reference was made to English law méas&tiand to a Jersey case on
trusts (which in turn referred to English caséshs well as some reference to
Pothier’s rules on contractual interpretatfdms in previous cases, the approach of
applying principles of (non-hereditary) contractugkrpretation to servitudes risks
conflict with the general principle favouring freed from burdens in cases of

uncertainty’® Previous cases avoided such conflict. This casea.

Where property rights are not concerned, the aimntefpretation can be to strive to
give effect to the agreement between the part@sjtfis only the parties to the
contract who will be affected. This cannot be so for hereditary contracts. Ptgper
rights affect third parties; those third partiessinbe able to ascertain the precise
nature of the right® This is achieved by publici§. The servitude was created
expressly by registered deed. Therefore, the extietite servitude must be apparent
from the face of the register. If this is not sophcan a party know what binds him?
This point is particularly strong where, as in thése, the servitude is negative, for

there will be no sign of it on the land.

The presumption that land is free from burdens stpghe reliability of the register,

by reducing the likelihood that off-register burdewill be recognised The

% |bid 119, per Clyde-Smith, Commissioner.

®1|bid 131, para 38, and 135, para 47.

%2 |bid 139 — 140, paras 67 — 71.

%3 |bid 131, para 3@t seqand 137, para 58t seq

% bid 121 — 123, para 10.

% |bid 120 — 121, para 8.

% See: ch 7 n57.

2; This point is made iflaas v Duquemi2002 JLR 27, 35, para 20, per Hodge, JA.
Ibid.

%9 See: ch 5 A(2Jpublicity principle).

0 Such as by destination or based on the decisi@aimains v Simo(l971) 1 JJ 1949. See: ch 6 C,

D(4).
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presumption also dictates that ambiguity will bestoued in favour of the servient
tenement. That is, however, not dependent on tisteece of a register, but is a
societal choice: the selection of a starting polhtthird parties must be able to
determine from the register the nature and extengbts which may bind them, it is
obvious that those elements must be clearly ddkadeaVhere this is not done, the
presumption that the land is free from burdens mdhat the servitude will be

construed narrowly.

This was not the approach of the Royal CoulttarPetite Croatie Although it noted
the warning of Hodge, JA, iHaas v Duqueminthat particular considerations apply
to the interpretation of deeds constitutive of mmbyp rights’* and the “powerful
submissions® of counsel for the plaintiff orHaas and the “sanctity of the
Registry”’® these concerns were set aside in favour of foligwEnglish law*
Extrinsic evidence was used to determine the exténthe servient tenemefi.
Specifically, a latent ambiguity, together with @ance “of probative value”, meant
that correspondence relating to the drafting of #esvitude was held to be

admissible’®

The court does not make its reasons for departiogn festablished principles of
Jersey law clear. In general, it may be noted thatpresumption that land is free
from burdens is weaker concerning the extent ofightr in comparison to
consideration of whether a right has been createdl.aConcerning the extent of a
servitude, it is a question of balancing the righftshe two parties. Both have a real
right in the same piece of land and there will alsvhe tension between them. The
court cannot treat the dominant owner’s right ass lanportant than that of the
servient owner (nor is the opposite true), but ntnsto give effect to the rights of
both parties. If a strict application of the prestion of freedom will result in an

unworkable servitude for the dominant tenement @xample, a seasonal or

12009 JLR 116, 121, para 9, and 137 (where “regittiis erroneously equated with “immovable
property” (see further: ch 3 D)), paras 55 andg&8,Clyde-Smith, Commissioner.

2 |bid 137, para 56.

3 bid.

" |bid para 57t seq

"5 |bid para 53t seq

"®|bid 139, para 63, per Clyde-Smith, Commissioner.
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nocturnal servitude of access to landlocked latid) principle should not be strictly
applied. In this way, the decision could be justfi although it may be questioned
whether these facts warranted departure from thmlugrinciples: the servitude

would not have been unworkable, but absent.

(8) Interpretation of Servitudes Created Expressly

From the cases emerges a clear method for theiatation of servitudes. First, and
obviously, the hereditary contract constitutivetloé servitude should be examined.
Where there is ambiguity, the probable intentiontlod parties to the contract
constitutive of the servitude is soudhfTo this end, it may be necessary to look at
the relevant clause in the context of the wholeudoent, or even other hereditary
contracts pertaining to neighbouring pl6tsf there is still ambiguity, the hereditary
contract must be construed in favour of the setviand (in keeping with the
presumption that land is free from burdéns)bject to exception in cases where this
would result in great hardship on the dominant reeet

This method is also set out by Basnage (to whosk wte court inColesberg
refers§* in relation to ascertaining the manner of useextdnt of a servitude of way
which has been created by dé&&didditionally, aspects of it are present in other
legal systems. For example, the same test is fauradticle 780 of the Louisiana

Civil Code of 1870, which applied to servitudegpatsage. That article was the basis

" Applied in: Arbaugh v Leyland(1967) 1 JJ 745Blackburn v Kempsor{1971) 1 JJ 1747;
Representation Blampietl November 1998, unreporte@plesberg v Altor2003 JLR 176|a Petite
Croatie v Ledd@2009 JLR 116.

8 Applied in: Blackburn v Kempsoribid; Representation Blampieibid; La Petite Croatie v Ledo
ibid.

" Applied in: Arbaugh v Leyland1967) 1 JJ 745Cotillard v O’Connor[2007] JRCO05. See also
Blackburn v Kempsqgnbid 1756, per Ereaut, Deputy Bailiff: “the function thfe Court, therefore, is

to declare the meaning of what is written in th&timment, and not of what was intended to have been
written.”

8 See: ch 7 B(7) (last para).

81 Colesberg v Altor2003 JLR 47, 55, para 15, and 57, para 19, pehdzie, Bailiff; Colesberg v
Alton 2003 JLR 176, 187, para 39, per Bailhache, Bailiff

82 “Que s'il n’est point fait mention de la largeun passage, ni de la maniere que I'on s’en pourra
servir, I'on doit examiner quelle a été l'intentisraisemblable des contractans, & la fin pour ldgque

le chemin a été stipule & promis; que si ces cistances ne donnent point assés de lumiere, iefaut
cette obscurité favoriser le fonds servant” Basr&gwitudesi86.
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for article 749 in the 1996 revisiGAwhich is of broader application (it applies to all
servitudes), but has lost the provision that thalfresort is to interpret the servitude
in favour of the servient tenement. Yiannopoulasyéver, is of the opinion that this

provision is implicit in article 748*
C. SERVITUDES CREATED BY DESTINATION

In Le Feuvre v Mathef®® a servitude of access was held to have been drégte
destinatior?® One of the issues before the court was whetherlithies of the
servitude had been breached by a change in punbse the dominant owner
(defendant) changed the dominant tenement from ikah@arden to a dwelling
house. The court held that the purpose of the selwiwas fixed to the purpose of
the usage at the time of subdivision. Consequetitly,court held that the limits of
the servitude had been breacfA&d@ihe plaintiff was granted a permanent injunction
preventing the exercise of the servitude, and dasagrespect of trespass.

A servitude is created by destination if particidarvitude-like use has been made of
the prospective servient tenement up to the poh@nathat land ceases to be owned
by the same person as the dominant teneffiefiherefore, it is logical that its
content is determined by the use that is being naadbe time of subdivisioft, at
which point it “crystallises” into a servitude, amthereas the probable intention of
the parties is relevant to interpretation of seikds created expressly, the will of the
grantor alone is relevant for servitudes createdldstination. A comparison can be
made with the rule (in other jurisdictions) govegithe extent of servitude acquired

by prescriptiontantum praescriptum quantum possesSiim

8 «[...] If the title is silent as to the extent andarmer of use of the servitude, the intention of the

parties is to be determined in the light of itspymnsge.”

 YiannopoulosServitudest18 — 419, para 149, n4.

8(1973) 1 JJ 2461 (first sitting); (1974) 2 JJ 48cond sitting).

% See:ch 6 C.

87Le Feuvre v Mathe\1974) 2 JJ 49, 63, per Ereaut, Deputy Bailiff.

% See:ch 6 C.

8 Matthews & Nicolle, 12, para 1.46; Nicollnmovable61; ch 6 C(5). Also, for example: (France)
Planiol Treatisevol 1, part 2, 750, para 2964; (Louisiana) YianmapsServitudest20, para 149.

% For example: (Scotland) ReRroperty 374, para 460Kerr v Brown1939 SC 140, 147, per Lord
Justice-Clerk Aitchison, cited therein (althougke ttrictness with which the maxim is applied is
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D. SERVITUDES CREATED BY PRESCRIPTION

Creation of a servitude by acquisitive prescriptisnnot now possible in Jersey
law.** However, it is possible that there are servitustésin existence which were
created by acquisitive prescription before its grion. This possibility was raised

in Baudains v Simatf

As acquisitive prescription of servitudes has resrbpossible in Jersey since 1771 at
the latest® the discussion here is limited. It is most likehat there will be no
deed? Therefore, the best evidence available will be érercise that was carried
out over the prescriptive periothntum praescriptum quantum possessiims is
the rule applied in a number of jurisdictions whrelsognise acquisitive prescription
of servitudes® However, as Gordon notes, there is a question ‘avieether ‘use’
means use only of the particular kind establishathd the period of prescription, or
use as a genus of which the particular kind estabtl is a specie$® This
demonstrates that thantum praescriptunmaxim is rather vague, which vagueness

is also a problem for servitudes created by destima
E. PURPOSE

The purpose of a servitude can be either generaindged. In the context of a right
of way, a servitude with a general purpose candegl @io access the dominant land,
no matter to what use that land is put, whereasgla of way [which] is granted

[...] for a particula?’ purpose [...] cannot be exercised for a radicallfectnt

variable: seeCarstairs v Spencel924 SC 380, 387 per Lord President Clyde; (Lamis)
YiannopoulosServitude119, para 149. See also: ch 7 D.

L See: ch 6 D.

92(1971) 1 JJ 1949, 1954 per Settle, JA. This asistussed above, see: ch 6 D(4).

% See: ch 6 D(4).

%It is possible, even if unlikely, that the exeecisf the servitude was initially based on a contrac
which had not passed before the Royal Court or bieeisubject of auie de paroisséNere this still
extant, it could also be used as evidence of tkenénf the servitude.

% For example: (France) Jourddies bieng(1995) 215, 158, Aubry & Rau, vol 3, 132; (Scotlan
ReidProperty245 — 246para 325; (Louisiana) Yiannopoul8grvitudegt19, para 149. See also: ch 7
n90.

% GordonLand 751, para 24-61.

%7 Or limited.
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purpose.?® The important question here is to determine whatdefault rule is in
relation to the purpose of a servitude, in the eglsere no purpose is specified. Is a
limitation of purpose implied, or can the servitumkeused for any purpose?

(1) Le Feuvre v Mathew

In Le Feuvre™ the court held, on the facts, that the servitudes Vimited as to its
purpose'® It appears that the court based its decision ogli€m case law® A
passage in Le Gros was referred to, but this negheports nor contradicts the
court’s conclusiont? The part of Le Gros cited is supportive of thenpiple that “a
servitude [...] created for a particular purpose [mdy only be exercised for that
purpose™®® However, it does not follow from this that all séundes are of limited
purpose, merely that those which are cannot becesest for another purpose. Thus,
on one view, the conclusion of the courtLim Feuvré® is based entirely on English
law, where the default rule seems to have beendgas¢ments were limited as to
purpose'® SinceLe Feuvrewas decided, however, there has been an imporéamt n
decision in England in this areicAdamsHomes Ltd v Robinsdf{°

In McAdams Home¥’ a cottage and a bakery were built on one piectard.
Subsequently, they came to be in separate owner§hig bakery was demolished
and two houses built in its stead. The owners ef dbttage obstructed the drain
through which the bakery land’s sewage system aedeshe public sewer. The
owners of the bakery land sued for the cost of taosng a new link to the public
sewer. The court heldnter alia, that the bakery had a valid easement, created by

% Le Feuvre v Mathew1974) 2 JJ 49, 59, per Ereaut, Deputy Bailiffe $éso:Colesberg v Alton
2003 JLR 47, 56, para 16, per Bailhache, Bailiff.

99(1974) 2 1J 49.

19hid 61, per Ereaut, Deputy Bailiff.

*!bid 60.

102 «glle (la servitude) ne peut étre exercée que darlsmite des besoins pour lesquels elle a été
constituée.’bid 59.

193 pid.

1041974) 2 JJ 49.

195 SG MauriceGale on Easemen(d5" edn, 1986) 28%t seq(also: 297et seq (the most recent
edition is the 18, 2008). Also:Carstairs v Spenc&924 SC 380, 387, per Clyde, LP (commenting on
English law).

196 2005] 1 P&CR 30, para 50, per Neuberger, MtAdamsappears to apply to easements by
prescription as well: Gray & Gray, 628, para 5.1.70

10712005] 1 P&CR 30.
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implication, and that change in the use of the dami tenement alone (absent
increase in the burden on the servient tenementjdvoot prevent the easement

from being exercised.

Neuberger, LJ, after a review of the case law, psed its rationalisation. Whether
there is breach of an easement, created by préearipr by implication, depends

upon fulfilment of two criteria:

“I) whether the development of the dominant land] represented a ‘radical
change in the character or a ‘change in the idgntf the site [...] as
opposed to a mere change or intensification iruseeof the site [...];

“ii) whether the use of the site as redeveloped ld/@asult in a substantial

increase or alteration in the burden on the serVaar” 1°®

In spite of this test, it is possible that an i@ in the use of the easement alone will
breach the easement, under the doctrine of “exaeasser™® giving rise to an
action in tort. It is not suggested that this suoe is emulated in Jersey law, despite
a convergence between English and Jersey tort'fadn unacceptable increase in
use of a servitude in Jersey law gives rise to th@san property law. Nonetheless, it
can be seen that the result MMEAdams Homess to demonstrate that while some
increase in the burden on the servient tenememetsgige to an action, mere change
in use of the dominant tenement will not. Thuseesnts created by implication or

prescription in English law are all general as toppse™**

This leaves Jersey law in a curious positionLdf Feuvrewere to be decided by
reference to English law today, the result wouldl lm® the same. The increased use
of the servitude, when it was used for the trangpion of building materials, may

still be held to have been unlawful. If this welne tase, it could be the subject of an

198 hid para 50, per Neuberger, LJ.

199bid para 27.

10 Nicolle Origin 65 — 67, 15.23 — 15.25.5.

111 According to Gray and Gray, an easement creatpressly “may not be used subsequently for a
purpose wholly different from that originally enaged”, which would distinguish easements created
by express grant from those created by implicabomprescription: 627, para 5.1.69. However, as
creation by implication and prescription in Englistw both “derive from deemed grants” (Gray &
Gray, 628, para 5.1.70), the effect of Neubergés jJuigment ought to apply to easements by express
grant also. It would not be logical for differergralitions to attach to a “deemed” grants as against
actual grants.

191

www.manaraa.com



injunction. However, it appears that at the poirtew the action was raised, the
building work had been completed. If the exercié¢he servitude had reverted to
use by foot and with trolley, there would be notawring unlawful action, and the
single fact of the dominant tenement having charigeal residential property would

not render the servitude unexercisable.

It is surprising that the Jersey court chose tdovolthe English law position in
determining the scope of the servituddaFeuvre*'? perhaps all the more so as the
decision drew out a convergence between JersewtaMrench law in relation to
the doctrine of destinatioim the same case. Nonetheless, as the decisiohasasl
on the patrticular facts, and as there was no dssmu®f a default rule as to purpose,

it is open to the court to decide differently i tluture.

(2) Default Rule

In Jersey, with one exception, there is no authanit whether the default purpose of
a servitude is general or limited. A default rub;noot be satisfactorily extrapolated
from Le Feuvre v Mathewthe single case which touches on this iS$ti@©n the
whole, a default rule that servitudes are genesaloapurpose is preferable, as it
avoids interpretative difficultieS:* If the default rule were limited purpose, there
would be greater doubt over what the precise perdn litigation, this doubt will
have to be resolved by the courts, frequently enbtisis of the presumed intention
of parties who are long dead, and factual circunt&s of equal age, which can be
difficult to ascertain.

112(1974) 2 JJ 49.

113 5ee: ch 7 E(L).

114 French law appears to operate on the basis ofierglepurpose servitude as the default rule: Aubry
& Rau, vol 3, 130, para 253; Planiol & Ripert, \&| 964, para 983. This is not a point which has
occupied much attention in more modern French awdtiriting (for example: Carbonnier, vol 2,
1758, para 808t seq Larroumet, vol 2, 475, para 7@8 seq Although see: Jourdain, 218, para 160),
which may suggest that it is settled, and not seeproblematic. See also: (Scotlaf@hrstairs v
Spencel924 SC 380, 386, per Clyde, LP (general, wittmalsnumber of exceptions); (Louisiana)
YiannopoulosServitudegi29 — 431, para 155.
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F. MANNER OF EXERCISE OF SERVITUDES OF ACCESS

Roman law sets out three ways in which access eaxércised: on foot, with beasts
of burden, or with a vehicl€® The greater is deemed to include the le§¥esp a
right to pass with vehicle includes the right tepavith animals, and on foot. Given
the Roman law origins of the Jersey law of senagjdt is suggested that these
categories may be used in Jersey. They provideergfe points which help to avoid
uncertainty relating to the type of use allowedabgervitude. Changes in land use,
and technological advances, lead to developmentheffactual content of the
categories. For instance, the right to pass witmesdorm of vehicle must now
include a motor vehicle. Of course, it is openhe grantor to be highly specific
about the type of use allowed. In that case, it rhayconsidered that any use
mentioned in the deed was not intended to be reptative of a broader category. It
may also be noted that, in practice, the categbrhe right to pass with beast of
burden may have all but fallen away.

G. USE ONLY FOR THE BENEFIT OF THE DOMINANT TENEMEN T

A servitude must be exercised for the benefit efdominant tenement alofe,for

“it is inconsistent with the nature of a servitutiat the dominant proprietor should
have power to communicate its benefit to any thiadty.”'® For example, if the
dominant proprietor has land nearby which does fooh part of the dominant
tenement, it is unlawful for the servitude to bedifor the benefit of that other land.
Equally, if land adjoining the dominant tenemensidsequently purchased by the
dominant proprietor, the servitude cannot be esgettiin favour of the new

acquisition.

Taken to its extreme, where land other than theidamnt tenement, but owned by the

dominant owner, gains some incidental benefit feoservitude, the dominant owner

115 This corresponds titer, actus andvia: see D.8.3.1. See also: (Scotland) Erskistitute2.9.12.

118D 8.3.1. See, for example: (Scotlafddlcolm v Lloyd(1886) 13 R 512.

17 Colesberg v Altor2003 JLR 176, 179, para 1, per Southwell, JA.

118 Reid Property 378, para 464See also: Basnaggervitudest92; Benest “Aggravation” 73, para 2
(Jersey law and Scots law are compared).
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could be prohibited from exercising the servitudéowever, to interpret the
requirement in this way runs contrary to the ppieiof balancing the respective real
rights of each party with the othE?. Alternatively put, this rule should not be
applied so rigidly as to strip the servitude ofutsity. The Court of Appeal adopted
this attitude inColesberg® where two pieces of land were dominant tenements t
the same servient tenement, in respect of the $gpeeof servitude. The use of one
of the dominant tenements as a car park for theratbminant tenement was held
not to breach the servitud&- Use of the servitude to access a car park wasaeen
sufficient of an end in itself, regardless of theedt benefit conferred on land which

was not the dominant tenement.
H. IMPLIED CONTENT

A servitude may also bring with it implied conteor example, a servitude of
drawing water from a well has as ancillary to right of way in order that the well
might be reached, even when this is not expresatgd>? Implied content may also
consist of a right to install a structure — suclpiges or a channel for a servitude of
agqueduct — and a right to maintain that structwrech would allow access on to the
servient tenement for that purpdsa.

(1) General
Le Gros recognises implied content in the Jersenolaservitudes:

“La servitude [...] peut étre rendue plus commode m@eniélargissement du
chemin débiteur de la servitud&®

19gee:ch 7 A

1202003 JLR 176, 183 and 186, paras 23, 36, per SellftlA.

121 |bid 187, para 38 (also: 186, para 37, where the arguthat each dominant tenement can make
use of both servitudes is rejected).

122 5ee also: Matthews and Nicolle, 12, para 1.46.

123 just as the right that the dominant proprietordaasbe exercised by a tenant, the right of ermry f
maintenance could be exercised by those engagedefqgrerformance of that task.

124) e Gros, 21.
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His comment is a specific example, but is intenttetepresent a principle of wider
application'®® that which facilitates the exercise of a servit(slech as a road) may

be made more commodious (such as by making it yvider

At first, it seems that Le Gros allows improvemeower and above what is strictly
necessary for exercise of the servitude, but thgesd is important. This comment
has on either side of it statements that it ispewtissible to go outside the limits of
the servitude. The extent of a servitude is deteechiand fixed at its creation,
including implied content. If the right to make impements is too broadly
construed, the effect would be to rob of meaning ihea that the extent of the
servitude is fixed?® From Le Gros’ double emphasis on the fixedness sdrvitude

this could not have been his intention.

At its most basic, implied content enables the itgle to be exercised. In
determining implied content, French law, Quebec, land Louisiana law indicate
that necessity is a key concept. All three stas tights which are necessary for the
use of a servitudé’ are obtained at the time of its constitution. Pneblem lies in
knowing which rights are to be considered necesgdtiiough improvements that
are wholly unnecessary for the exercise of theiggl® may be insupportable, Le
Gros’ comment suggests that the standard to beealpigl not to be ascetic. The test
could be characterised as one of “reasonable ngcfesghich was the conclusion
reached by the House of Lords in the landmark cdséoncrieff v Jamiesaff®
Although a Scottish appeal, it was approachedhbyBnglish judges at least, on the

basis that English and Scots law on this topic tihasame.

(2) lllustration of a Test:  Moncrieff v Jamieson
In Moncrieff, the pursuers had an express servitude of accesstltwvelefenders’

land. Such was the topograpfiythat it was impossible to take a vehicle on to the

125 |ndicated by “comme”.

126 Cf: “fixité” in French law (see: ch 7 J).

127 (France) arts 696, 697 CC; (Louisiana) art 743 Q@uebec) art 1177 CC. For Scotland and
England, see: ch 7 H(2). The position in Southdsfiis unclear.

1282008 SC (HL) 1.

129 The pursuers’ house was at the bottom of a srtiill ibid, 3, para 3, per Lord Hope of Craighead.
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dominant tenement. An implied right to load, unlpahd turn a vehicle was
accepted™® The dispute centred on whether a right to parkccde implied as
ancillary to the servitude of acced5The House held unanimously that it colildl.

Lords Hope, Scott, Rodger and Neuberger all consilerhat the test should be for
the inclusion of ancillary rights. Lords Hope ando$ thought the right should be

133 and

“necessary for the comfortable use and enjoymentthaf servitude
“reasonably necessary® respectively. They also thought that the partesréation
of the servitude needed to have contemplated tbidlaag right.*> Lord Rodger’s —
more restrictive — view was that that which wasillary should be “essential to
make the servitude [...] effective or to carry out fiurpose for which the servitude
was granted®® Lord Neuberger opined that the implied right most“reasonably

necessary®>’ to which he added:

“Without the necessity, there would be the dangérimposing an
uncovenanted burden on the servient owner, baseditttm more than
sympathy for the dominant owner; without the reafbeness, there would
be a danger of imposing an unrealistically highdharfor the dominant
owner.38

Lord Hope made a similar, but less full, justifimat statement®® These accounts
reflect the search for equilibrium between the eesipe rights of the dominant

proprietor and the servient proprietor in this df8a

It is noteworthy that all the judges reached theaeséinal decision, despite semantic
variations, and the additional “contemplation” earh given by Lords Hope and

%0 |pid 12, para 32; 2008 SC (HL) 1, 19, para 52, per |Sudit of Foscote.

3L Which was previously unclear. See: Cusine & Pgjsl82 - 188, paras 3.48 — 3.52. Parking is a
recognised servitude in Jersey ladaas v Duquemi2002 JLR 27.

132 Although Lord Rodger expressed some reservatR0B8 SC (HL) 1, 24 — 34, paras 65 — 99.
133bid 11, para 29, per Lord Hope.

1341bid 19, para 52, per Lord Scott.

135 (Hope)ibid 11, para 30; (Scotibid 19, para 52.

130 bid 29, para 82.

137 bid 36, para 112.

138 |bid 36, para 112.

139“The use of the words ‘necessary’ and ‘comfortasigkes the right balance between the interests
of the servient and the dominant proprietors”: 28@3(HL) 1, 11, para 29.

1405ee: ch 7 A
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Scott. The significance of the contemplation regmient seems minimal. If the
presence or absence of such contemplation is askesgectively, by reference to
the “reasonable party”, any ancillary right necegdar the exercise of the servitude

would always have been in the party’s contemplation

Lord Neuberger’'s test is attractive because ituscemct and lacks the (perhaps)
meaningless requirement of the “contemplation ef plarties”. His justification of

the inclusion of both “reasonably” and “necessagtords with the spirit of the law:
seeking an appropriate balance between ownersiia aervitude. Inclusion of both
“reasonably” and “necessary” may help to ensur¢ the rights of both parties are

considered adequately.

For Jersey, Le Gros’ comment offers comparativiglhe Ito go on. However, on the
basis that similitude may be claimed between saets in Jersey law and in other
mixed jurisdictions (at leastf} the decision irMloncrieff provides some assistance.
In any event, in order to be compatible with esthigld principles of the Jersey law

of servitudes?*? Le Gros’ statement needs to be construed conseziat
I. CIVILITER PRINCIPLE

An obligation on a dominant owner to exercise &itgte in a reasonable manner —
or civiliter — is implied. Theciviliter rule is representative of the balance that the law
makes between the dominant proprietor's servituae the servient proprietor’s
ownership**® It can be traced back to JustiniaDégest'** and, therefore, it is

unsurprising that the obligation is found in mangigdictions**®

11 The greatest divergence is found in the area edtion, where acquisitive prescription is largely
prohibited. But Quebec also applies this geneiel iSee: ch 6 D.

192 5ch the freedom of land from burdens and fixesines

14335ee: ch 7 A. Also: Cusine & Paisley 387, para22.0

144D 8.1.9. See: Basna@ervitudesi86, 491.

145 (England) Gray & Gray, 5.1.21; (Scotland) Erskinstitute 2.9.34; (South Africa) Voet, vol 2,
472. In France, it appears that the obligationoisnfl, at least in part, in the doctrinelabus des
droits, (on which: JosseranBsprif). Also: (Louisiana) the term is not used, but ¥é@nnopoulos
Servitudegara 152; (Quebec) the term is not used, but aemhtagnéiens414 — 415, para 619.
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The civiliter obligation is alluded to by Le Geyt (“'on ne daiser d’aucune
Servitude & heure indué*j® noted explicitly by Basnagé! and also alluded to by
Le Gros (“La servitude doit étre exercée de manigie celui qui en est le débiteur
soit incommodé le moins possiblé*} Basnage’s exposition is fullest, and seems to
be framed as a general proposition, as opposecet&éyt's comment, which is
confined to one aspect of exercise. It is this g@nebligation that is found in
modern case law?? in which theciviliter obligation is presented as exercise “in a
way which minimizes inconvenience® to the servient tenement, a formulation
which is consistent with the older materials. Thg, obligation is one to minimise
inconvenience, not to cause the minimum inconvemigrossiblé>! The dominant
owner is bound to exercise the right reasonablytmact in the best interests of the

servient owner.

The civiliter rule must be distinguished from the extent of thevitude, discussed
above' Logically, determination of the latter is prior @onsideration of the
former®® For example, a servitude giving a right of wayfbgt only may not be
exercised with a vehicle, because that is outdideeiktent of the right. But if it is
being exercised by foot only, that exercise, whglhawful in one respect, may be
unlawful in another if it breaches tlogviliter obligation. Thus, running backwards
and forwards along a track to gain nothing buteitssion would be unlawfdf?
Similarly, using the right of way at night while kiag a great deal of noise may also

be unlawful, depending upon whether or not theisatvowner is within earshot. In

148 Code Le Gey8.11.9.
i:; BasnageServitudegt86, 491. Also: HouarBictionnaire vol 4, 204.

121.
9 Haas v Duquemi2002 JLR 27, 40, para 44, per Hodge, @QAlesberg v Altor2003 JLR 47, 58,
para 25, per Bailhache, Bailiff, and 2003 JLR 17&7, para 39, per Southwell, JA.
1302002 JLR 27, 40, para 44, per Hodge JA; and, 2008 47, 58, para 25, per Bailhache, Bailiff
(quoted, with approval, in the Court of Appeal: 20.R 176, 187, para 39, per Southwell JA).
L Cusine & Paisley, 512 — 514, para 12.181.
12gee:ch7E, F, G.
133 “that requirement [theiviliter obligation] is concerned with the manner of thereise of a
servitude right, not with the prior question of thee extent of it."Moncrieff v Jamiesor2005 SC
281, 301, per Lord Hamilton. In the House of Lordstd Rodger rephrases this: “the crucial point is
that theciviliter doctrine does not itself determine the extentefgervitude right; it only comes into
play in order to regulate how that right is to kereised.” 2008 SC (HL) 1, 33, para 95.
134 This is akin to the French doctrineaffus de droibecause the main aim seems to be a nuisance to
one’s neighbour, with an absence, or insufficierdspnce, of pursuance of one’s own legitimate
interests.
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Colesberg v Altof*® Southwell, JA, remarked that using the vehicuigintrof way
at issue in that case at “excessive spE&dt while using the hor’ may result in

aggravation™®

J. AGGRAVATION

Typically, allegations of “aggravation” arise wheinere is dispute between the
dominant and the servient owners over what candre dvithin the limits of the

servitude. The term is used by Le Gros, but whetleeintended it to have technical
significance is a moot point. His familiarity witihe French Civil Code — within

which “aggravation” is a concept in the law of serdes — may be of import. Indeed,
perhaps Le Gros “transplanted” the term from Frefal into Jersey (or was
complicit in that happening). Either way, aggrawatis today a useful concept, with

a certain pedigree in Jersey law.

(1) Nature of aggravation

“Aggravation”is a term used in Jersey, France, Louisiana, areb€r*® In Jersey,

it was considered ihe Feuvre v MathewandColesberg v Alton® The starting point
in both cases is a short passage from Le Gros wieestates that “La servitude ne
peut étre aggravée®! but this is not a definition. At its most basitmieans some

action by the dominant owner, which the law deemnset unacceptable.

Le Gros makes further mention of “aggravation” whiddiscussing natural
servitudes®® Of natural drain of rainwater from higher to lowgnound, he writes

that the owner of the higher ground “ne peut riginef qui aggrave cette servitude”,

52003 JLR 176.

136 bid 188, para 41.

7 bid.

18 gee: ch 7 J.

139 (France) art 702 CC; (Louisiana) YiannopouResvitudest31-433, para 156, and 426, para 152.
Art 778 of the 1870 CC deals witlgygravation(the English version does not use the word), hist t
article is neither repeated nor included in modifferm in the 1996 version; (Quebec) Lamontagne
Biens416, para 621, art 1186 CC.

1801 e Feuvre v Mathe\{1974) 2 JJ 4%Colesberg v Alto2003 JLR 47, and 2003 JLR 176.

161) e Gros, 21.

162 A natural servitude is one which arises from tkktive position of the tenements. See, for
example: Matthews & Nicolle, 11, para 1.41; Nicdltenovable48.
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giving the example of polluting the wat&f. He also recites part of a case on the
same subject* where the court pronounces that the dominant ovismdree to
channel the water as he or she wishes on the dabhte@ement, as long as the effect
is not “d’aggraver artificiellement la servitudetmialle résultant de I'état des lieux

ou d'incommoder indtiment le voisin®®

It is possible that neither Le Gros nor the contémded the verb “aggraver” to have
a specific legal meaning, but the cases appeaddaggravation” as a term of aft.
Therefore, it is important to be clear about wisabeéing aggravated. A servitude is a
burden on ownership. Its limits are fixed at thadiof its creation. It is, therefore,
impossible for the servitude itself to be made eatgr weight, for it is a right with
fixed boundaries. This has been described adixhié of a servitudé®” When an
aggravation occurs, it is the factual burden onstimeient tenement that is increased.
The French Civil Code expresses this clearly aralirately, as aggravation of the
condition of the servient teneméfit.

From the discussion ihe Feuvré®® andColesberd,’® “aggravation” in Jersey law

appears to have the following attributes: it is émpissible!’*

it may occur when the
factual burden on the servient tenement is incrkasaltered’ (the prohibition on
such increase or alteration is also given by Bam)jdgif the purpose for which the

servitude is used changes, aggravation resulthaf dervitude is limited as to

03| e Gros, 196.

184 Gibaut v Le RossignglL900) 11 CR 188.

%51 e Gros, 199.

186 e Feuvre v Mathe1974) 2 JJ 49, 59, 62 — 63, per Ereaut, DeputjifBaColesberg v Alton
2003 JLR 47, 52 — 58, per Bailhache, Bail@blesberg v Altor2003 JLR 176, 183 — 184, 186 — 188,
per Southwell, JA.

187 (France) art 702 CC, Carbonnier, vol 2, 1770, {846 (Louisianajixité is not referred to, but the
same principle that the dominant proprietor mushai within limits pertains also (consider:
YiannopoulosServitudes423 — 424, para 152); (Quebec) LamontaBmens 416, para 621. Atias
suggests that a more realistic basis for this afethe law would be the mutability, or, perhaps,
instability, of expressly granted servitudes: Atikkutabilité”.

188 Art 702 CC. Also: YiannopouloServitudest31, para 156.

19 5ee: ch 7 n166.

79 pid.

11| e Feuvre v MatheW1974) 2 JJ 49, 59, Ereaut, Deputy Bailiff.

"2 1bid 59, 61 — 62, 63.

173 ServitudesA88 (although Basnage is discussing a specifidtaee, the obligation must apply to
all servitudes. Universal application is advertedoy the marginal heading, where the obligation is
said to relate generally to “une servitude”).
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purpose’’® but not if the servitude is general as to purpgd3action which is beyond
the scope of the servitude is characterised asamgtion’’® breach of thesiviliter

obligation is also characterised as aggravation.

The fundamental element in aggravation is thatithis of the servitude have been
breached: the weight on the servient tenement le&hn bncreased without the
justification of a servitude, that is, its conditibas been aggravated. Aggravation is
a convenient umbrella term for any kind of breatla servitude. Whether there is
aggravation may be determined by reference to #wudl circumstances, the
position of the tenements, interpretation of titleseven the needs of the dominant
tenement, and the prejudice to the servient tenehien

In practice, it may be that, in almost all instaeénere a remedy is given, prejudice
has been suffered by the servient proprietor. Tdeessary presence of prejudice to
the servient proprietor is recognised by Matthews Kicolle!”® Where there is no

prejudice, it may be held that tde minimisexception applies.

(2) Effect of aggravation

In Colesberg it is stated — without discussion — that the testi aggravation is
extinction of the servitud®® This cannot be correct. The paragraph in Le Gros
which mentions aggravation is followed immediatelya paragraph on the ways in
which a servitude can be extinguished, but Le Grmastount of the latter is
suggestive of an exhaustive list, and aggravasonot included®! In Le Feuvreit
was not said that aggravation of a servitude eadtaits extinction, even though

aggravation was held to have occurred in that t&siastead, it was held that a

17 Colesberg v Altor2003 JLR 47, 56 — 57, per Bailhache, Bailiff.

5| e Feuvre v Mathe\{1974) 2 JJ 49, 63, Ereaut, Deputy Bailiff.

176 Colesberg v Altor2003 JLR 176, 186, para 37, per Southwell, JA.

17 |bid 187-188, para 41.

178 See: (France) Planiol & Ripert, vol 3, 965, pad4:9France) Jourdai217, para 160; (Louisiana)
YiannopoulosServitudegt31, para 156; (Quebec) Lamontagiens417, para 621.

17912, para 1.47.

180 Colesberg v Altor2003: JLR 47, 52, para 6, and 53, para 9, per Betilg, Bailiff, and JLR 176,
183, para 20, per Southwell, JA.

81| e Gros, 21.

182 gee: ch 7 E, for greater discussion. The conaluthiat there was aggravation in that case may
have been wrong.
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change of purpose of a limited-purpose servitudeleeed it no longer able to be
exercised®® Therefore, were the dominant proprietor to restdre dominant
tenement to its original use, the servitude cowdekercised again (assuming it had
not been extinguished by prescriptidff) The origin of the idea itColesbergthat
aggravation extinguished the servitude is not ci&aHowever, on the basis of Le

Gros and_e Feuvre v Mathey#® it would appear to be erroneous.

On the facts irColesbergwere aggravation to lead to extinction, the reswoluld be
absurd. For example, a dominant proprietor in accald be half way across the
servient tenement and sound the horn. Supposisgnthise to be a breach of the
civiliter obligation, there is aggravation, the servitudeeringuished, and the
dominant proprietor is a trespasser for the renmiraf the journey. It may be
possible for a resolutive condition to be includiedhe servitude grant which would
have the effect of extinguishing the right uponraggtion. However, even if a grant
did contain such a condition, the extinction wolbédthe result of agreement between
the parties®’ Aggravation without prior agreement regarding éffect does not

extinguish the right.
K. RESIDUAL RIGHTS OF THE SERVIENT OWNER

(1) No positive obligation
It is common to all servitudes that no positiveigdtion is placed on the servient
owner. This is the passive nature of servitudes.

(2) Negative obligation not to diminish the servitu de
The servient owner has the right to use his prgpestcept insofar as this is limited
by the servitude. Accordingly, the owner cannot ato/thing which results in

1831 e Feuvre v Mathe1974) 2 JJ 49, 63, per Ereaut, Deputy Bailiff.

1% gee: ch 8 F.

185 Colesberg v Altor2003 JLR 47, 52, para 6, and 53, para 9, per 8ctik, Bailiff (Royal Court).
The wording of the Court of Appeal judgment is lessiclusive (“the right of way was or should be
extinguished”)Colesberg v Altor2003 JLR 176, 183, para 20, per Southwell, JA.

186.(1974) 2 JJ 49.

87 See: Le Gros, 21.

18 gee: ch 6 A(2)(a).

202

www.manaraa.com



diminution of the servitude right® This is a straightforward consequence of the
grant of servitude; a grant must not be derogatzu °°

The obligation not to diminish a servitude was ecdd inTurner v Société Tylér*
The defendant company carried out works, includsogne excavation, with the
effect that the plaintiff's servitudes of passage af drawing water became all but
incapable of exercise. The court ordered the compamestore the land to the state
it had been in before the works began.

189 e Gros, 36.
199 Mercer v Bower§1973) 1 JJ 2453.
191(1913) 228 Ex 116.
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CHAPTER 8 — EXTINCTION OF SERVITUDES

A. INTRODUCTION

B. AGREEMENT

C. CONFUSION

D. DEGREVEMENT

E. EXPROPRIATION

F. EXTINCTIVE PRESCRIPTION

G. PARTIAL PRESCRIPTION

H. DESTRUCTION

I. END OF FIXED TERM

J. FULFILMENT OF RESOLUTIVE CONDITION
K. AVOIDANCE OF TITLE TO LAND

A. INTRODUCTION

Of the Jersey sources on the extinction of seregudhe most comprehensive
account is given by Le GrdsBy contrast, the commentaries on the Reformed
Custom do not generally purport to give an exhaadist of methods of extinction,
but focus on article 607, which provides for extioc by prescription. The five
causes of extinction given by Le Gros are: agreénwanfusion, renunciation by
virtue of dégrévementexpropriation, and non-use for forty year$he court in
Felard Investments Ltd v The Trustees of “The Chwt Our Lady, Queen of the
Universe”? recites this list, adding extinction “by destrocti.* With the exception

of renunciation by virtue oflégrévementwhich is specific to Jersey, these methods

of extinction are commonly found in other jurisicts®

! Le Gros, 21.

? |bid.

$(1978) JJ 1.

“Ibid 9, per Ereaut, Bailiff.

® For example: (France) arts 705, 706 CC; (Engladdy & Gray, 681 — 685; (Louisiana) arts 751,
753, 765 CC; (Quebec) art 1191 A®;j sur I'expropriationLRQ, ¢ E-24, art 55.2t seq (Scotland)
Cusine & Paisley, ch 17; (South Africa) Badenh&$ienaar, 336 — 338.
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B. AGREEMENT

As a real right in land, a servitude can be extisiged by passing a contract to that
effect before the Royal CouitLe Gros gives this method as “Par la conventfon”,
and “convention” may be translated as “agreemdhthe servient owner wishes to

extinguish the servitude, agreement of the domiarier is necessary. However,
there is nothing to suggest that the dominant owaenot extinguish the servitude

unilaterally by passing a renunciation at the CaxitCourt.
C. CONFUSION

Le Gros says that confusion operates to extingaisgervitude “lorsque le fonds
dominant et le fonds servant sont réunis dans lmenéain"® Basnage makes the
important point that not only must the dominant &edvient tenements come into
the same ownership, but they must do so in theireen® If one part is missing from

this unity, the servitude still exists. He also @lves that extinction by confusion was

possible in Roman law (as was extinction by presicm) *°

Lalaure, an eighteenth-century commentatorl’ancien droit highlights another
question: what type of title must a person holdtive dominant and servient
tenement? If the owner of the dominant tenementiiees| a right of usufruan the
servient tenement, orice versa the servitude is not lost by confustbrbecause
usufruct, like a praedial servitude, is a burdentbe property, as opposed to
ownership of it? The same is true of all the subordinate real sijhtiowever, if
ownership of one tenement and bare ownership obther are brought together,
confusion will result. Both are ownership: bare ewahip is simply ownership
burdened by a particular subordinate real rightffust).

j For exampleFelard v Church of Our Ladg1978) JJ 1, 9, 10, per Ereaut, Bailiff. See: ch 5
21.
821 (cited with approval ifelard v Church of Our Lad§1978) JJ 1, 9, per Ereaut, Bailiff). See also:
Carey, 215.
° BasnageServitudeg94. For examplelohnson v Summe($971) 1 JJ 1889.
19 Basnagebid.
1| alaureServitude$4.
25ee: ch 3 K.
2 Ibid.
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Regarding common property, Lalaure argues thataind B have separate pieces of
land, which are both dominant tenements in relat@®g’s land, and A and B then
become common owners of C’s land, these servitwesnot extinguished by
confusion** If, however, A and B held the dominant tenementfs)common
ownership as well, the servitude would be extingeds The type of ownership in

dominant and servient tenement must be identical.

The orthodox view of the effect of confusion is ttlitaextinguishes, rather than
merely suspends, a servitudeOn the basis dfe Feuvre v MatheW this appears

to be the position in Jersey. Had the servitudesistdxl, unextinguished, during the
time that dominant tenement and servient tenemene \weld by the same person,
there would have been no need for it to be createzlv (by destination) on re-

division.
D. DEGREVEMENT

Le Gros’s third method of extinction is “Par la oegiation en vertu de la procédure
du Dégrévement’’ Dégrévementis a procedure which enables the holder of a
hypothec to enforce the security. Le Gros refertheo1880 Law generally (which
introduced the procedure) but not to any specificcla. Article 50 appears most
relevant, under which “le détenteur [therefore, dbeninant owner] de bonne foi” of
a servitude can elect to renounce it durindégrévement(The reference to good
faith appears to relate to the exception that persath a voidable title do not have
the option to keep their right in dégréevement The procedure is described by

Nicolle:

“If the servient tenement becomes subject dégrévementunder the
provisions of theLoi (1880) sur la propriété foncierand the servitude was
created by a contract passed before the Court guésteto the acquisition of
the servient tenement by the person whose projpedy dégréevementhe
contract creating the servitude will be listed ire dégrevementand the

% LalaureServitude$4.
15 For exampleibid 65.
16(1973) 1 JJ 2461; (1974) 2 JJ 49.
17
21.
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owner of the dominant tenement will be called omatcept tenure of the
property en dégrevemendr to renounce his contract. If he renounces his
contract, the servitude ceases to exist.”

The principal insolvency proceeding in Jersey isvri#sastré® The Bankruptcy
(Désastre) (Jersey) Law 1990 has no equivalentitdea50 of the 1880 Law.

E. EXPROPRIATION

Le Gros’s fourth way of extinguishing a servitude'lPar I'expropriation pour cause
d'utilité publique”?® Several Laws confer on a minister the power tanguish a
servitude, the most important being the Compuldeuychase of Land (Procedure)
Law 1961%* Compulsory purchase, including compulsory extowctof a servitude,
is competent only in pursuance of a “Law confirmigdOrder of Her Majesty in

Council”??

Other Laws which expressly confer the power torgdish a servitude include: the
Housing (Jersey) Law 1949, article 4(2)tBthe Postal Services (Jersey) Law 2004,
article 44(4)(b); the Planning and Building (Jedskesgw 2002, article 119(3)(b); the
Education (Jersey) Law 1999, article 63(2)(b); Tekecommunications (Jersey) Law
2002, article 30(4)(b); and the Drainage (Jerseyy R005, article 33(4)(b).

'8 Immovable85 — 86.

9 Matthews & Nicolle, 78, para 7.53.

2021.

2L Arts 2(2)(b), 5.

2 Compulsory Purchase of Land (Procedure) Law 18612(1).

23 According to the Housing (Jersey) Law 1949, aff)4and the Postal Services (Jersey) Law 2004,
art 44(1), compulsory purchase must be done inrdaoee with the provisions of the Compulsory
Purchase of Land (Procedure) (Jersey) Law 196X iigians that the power of compulsory purchase
can only be exercised in pursuance of a “Law cordit by Order of Her Majesty in Council”: art
2(1), Compulsory Purchase of Land (Procedure) éygisaw 1961.
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F. EXTINCTIVE PRESCRIPTION

Le Gros’s fifth method of extinction is “Par suitkr non-usage pendant quarante

"24 The reason he gives for this is that the serviiisderesumed to have been

ans
renounced if it has not been asserted for sucmgtheof time?® This method of
extinction is also given in the Code of 1771, ipagsage similar to article 607 of the

Reformed Custorf®

The conditions for extinctive prescription are tioé same for all servitudes. Some
begin to prescribe when the dominant proprietosesdo exercise the right (positive
servitudes), while others require an act contrarthe servitude before prescription
will start to run (negative servitudes). Basnaged@&roy, and Lalaure identified the
former group as (generally) rustic servitudes amel fatter as (generally) urban
servitudes” However, while there may be some loose correlakietween when

prescription operates and the categories of rumtid urban, this is incidental.
Clearly, the conditions for the commencement oinetitve prescription depend upon

whether the servitude is positive or negative.

Basnage states that extinctive prescription will start to run unless the dominant
proprietor is negligent or at faift. Thus, it will not run in the case &frce majeure
because “on ne lui pourroit imputer de I'avoir ab@mné”>° In such a case of
impossibility of exercise, it may be best to thimkthe servitude as suspended. It is
of comparative interest that this is no longerdase in Quebec: the law was changed

in the interest of “stabilité des titres immobiter?

Basnage offers a final quirk: if B has a right chywvover two properties, both of
which are owned by A, extinctive prescription isemupted by exercising the right

2421,

% |bid.

2« |a Cour du Samedi”. See also: Poingde&enarquesn art 607.

" BasnageServitudegl94, 495; Godefrofoustumet56; LalaureServitude$9.
28 HouardDictionnaire vol 4, 204.

%9 BasnageServitudesio4.

*|bid. Also: Lalaure, 72.

31 LafondPrécis915.
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over one of the properties aloffeAt the least, this is a statement that shouldbeot

made without qualification. If the two servient éements formed part of a path, it is
easier to see why exercise of one of the servitatgs also preserve the other from
extinction by prescription. In this example, theviiedes are both of the same type,
and there is a strong connection between themhegsform part of the same path.
These are exceptional circumstances, and likelpearare in practice. Were the
servitudes not so connected, it is hard to segustification for holding that use of

one alone preserves the other also.

For negative servitudes, it seems that raisingcéinrain respect of the breach should
interrupt prescription because that is an asserpbnthe right. Whether the

justification for extinctive prescription is taken be the negligenc®, presumed

abandonment! or presumed renunciatibhof the dominant proprietor, instigating
court proceedings counters each of these allegatibar positive servitudes, one
single instance of exercise during that period Wwalt the running of prescription,
which must then recommence from the beginning addie servitude does not need

to be exercised to its full extent for this to happPartial exercise is sufficiefft.

A thirty or forty year period used to be typical fextinctive prescription. However,
this has been shortened in many jurisdictions.ramée, the periods under tAacien
Régimediffered: for example, in Normandy it was fortyays, but thirty in Orléan¥.
Now, under article 706 of the French Civil Codehmty-year period applies. South
Africa also applies a thirty-year periddA ten-year period applies in Quebec and
Louisiana®® In Scotland, a middle ground of twenty years hasnbapplied since

1973 The forty-year period applicable to Jersey is thegest among these

%2 BasnageServitudesio4.

% |bid. Of the three, it is this justification which risgnost true if prescription cannot run following,
for example, an act of God, but see: Johng@scription16 — 17, paras 1.58 — 1.63.

% BasnageServitudegt94.

% Le Gros, 21.

% BasnageServitudegt94. Pesnelle, 618, n2.

3" pothierCoutume d’OrléanDes Servitudes réellest 226.

% prescription Act 68 of 1969, s7.

%9 (Quebec) art 1191 CC; (Louisiana) art 753 CC.

“0 prescription and Limitation (Scotland) Act 1973(1. 40 years had applied previously.
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jurisdictions. Shortening the period, as has beemedn Guernse$} may now be

appropriate.
G. PARTIAL PRESCRIPTION

Given that is it possible for a servitude to bet lmg non-use, is it possible to lose
only part of a servitude in the same way? For exeyrip part of a piece of land
burdened by a servitude of way or by a servituddipiting building is built upon,
can prescription operate to reduce the scope afghgtude to the extent of the land
not developed? Alternatively, if a servitude of @&x is only exercised on foot for
forty years, is the right to pass over the servienement by vehicle lost? These

questions are not discussed by Poingdestre, Le Gele Gros.

Basnage considers prescription of the modes intwaiservitude of access can be
exercised. He suggests that the determinative rfastavhether the rights are in

“separate titles”:

“Si celui qui a droit de chemin a pied, a chevatharrue & charrette, y passe
seulement a pied durant le temps prefix pour lsgingtion de la liberté,
sera-t-il censé avoir conservé le droit d’y passeheval & avec charrette?
L’on fait cette distinction, que si ces droits @té donnés par titres séparés,
le droit de I'un ne se conserve point par la passaesde 'autre; mais s’ils
sont compris sous un méme titre, il suffit d'y avpiassé a pied, pour
conserver le droit d'y passer a cheval & avec @tet*

The word “titre” is ambiguou$® which renders the meaning of the passage obscure.
It is common for two or more servitudes to be cm@d in one conveyance.
Therefore, it is unlikely that “titre” refers toghysical document because it is clear
that individual servitudes within a single convegarare capable of independent
extinctive prescription. “Titre” could mean cleaiilydividual servitudes (that is, in
separate clauses) whether in one document or nthtird\ possibility is that it refers

to the level of detail given in the deed. If thghti is simply stated as “servitude of

4120 years: 1909 Law, s1. See also: “Review of Llatien, 1909” 11 (1910 — 1911) 2 Journal of the
Society of Comparative Legislation 340, 351.

“2 BasnageServitudest94.

43 Also true in other areas. See: ch 6 D.
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access” (or equivalent), exercise on foot presetivegight to pass by vehicle from
extinctive prescription; if each of the modes oérxse is given, use on foot will not
preserve the others, use with a vehicle. Howewan & this is the correct reading of
Basnage, it seems likely that use with a vehiclk aways preserve use on foot,

because the greater includes the le&ser.

The second and third possibilities are similar: ehate modes been set out
separately, in such a way that they may be “cros$€@d Basnage does not use the
term “partial prescription”, so it seems that hesidered prescription of modes to be

prescription proper, and thus each stipulated node, in effect, a separate grant.

In Colesberg v Altoff° although a servitude of access had been exeroisigdon
foot for a number of years, partial prescriptiortteé right to pass with a vehicle was
rejected’® The servitude had been created by an express, graith was general as
to mode of exercis¥. The decision is consistent with Basnage. Howetlee,
Bailiff's reason for rejecting prescription seems éxclude partial prescription

completely:

“in relation to a consensuakrvitude it is necessary to look at the title and
the intention of the parties is to be drawn from térms of the deed®

If the extent of a servitude is always drawn frdma tleed, subsequent (non-)usage is
irrelevant. In fact, this approach would excludg artinctive prescription, partial or
otherwise. This cannot be what the Bailiff intend€uh that assumptiorolesberg
indicates that partial prescription of a mode ofreise cannot take place where the

grant is non-specific as to the ways in which thevisude can be exercised.

Prescription affecting only part of the area bueteby a servitude does not appear
to be discussed in the Jersey sources. Howeves, liecognised in some other

“See: ch 8 F.

452003 JLR 47 (Royal Court).

“%|bid 57, para 21, per Bailhache, Bailiff.
" The servitude is recitetlid 51, para 3.
“8 |bid 57, para 21.
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jurisdictions?® A strong argument in favour of its recognition da@ made. For
example, if building has taken place in contrav@mbf a negative servitude or over
land burdened by a positive servitude, it is reabtanto afford security to the owner
of that building upon the expiry of the prescripgtigeriod, if no challenge has been
raised. The building itself provides adequate itlyliof the reduction of the right, to
any interested party. The law could also respondht breach by holding the
servitude to be wholly extinguished, but that wotddour the servient owner over

the dominant owner, where it is not necessary teafd

There are circumstances in which recognition oftiglamprescription would be
undesirable. For example, it would be inconvenigatservitude ofgouts’* created
during a year of particular high rainfall, were oty to prescribe following (albeit
perhaps improbably) forty years of very low raihf8lubsequent high rainfall would
lead to aggravation of the servitudégoutsis a continuous servitude: it is not
exercised by human interventidhlt seems improbable, however, that the class of
continuous servitudes could be considered incapablgartial prescription. A
servitude prohibiting building is also continuousdais surely capable of partial
prescription, otherwise an unlawful building whicwovered the burdened land
entirely would become lawful after forty years, wes one which only partially
covered the burdened land would not. It may berefbee, that a continuous
servitude can partially prescribe when the relewauottis of human origin (such as

building, and unlike rainfall).

It may be noted that partial prescription consgstimly of the loss of an accessory
servitude is impossible. If the accessory servithde not been used for forty years,

neither will the primary servitude have been ussal,both will be extinguished

49 For example: (France) art 708 CC, Planiol & Riped 3, 978, para 995 (and case law therein),
Larroumet, 545, para 882; (Quebec) LamontaBiems430 — 431, para 646. In Louisiana there is no
partial prescription (art 759 CC) but see earligd7(0) position, described by Yiannopouarvitudes
455 — 457, para 167.

0 See: ch 6 A(3).

*1 Eavesdrop or eavesdrip.

*2The Civilian sense: ch 6 C(4)(a).
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together. Also, Basnhage notes that exercise ottaesaory servitude alone does not

preserve the primary servitude from extinctive priggion >3

H. DESTRUCTION

Destruction was recognised by the courfilard® as a way in which a servitude
could be extinguished. It seems that destructiogitber the dominant or the servient
tenement will extinguish the servitude if, for exale) “the structure was demolished
with no intention to rebuild or is permanently cened to an entirely different
facility.”>° Generally speaking, as a servitude burdens thk kot what is built upon
it, a building on the servient tenement that istrdged or demolished will still be
subject to the servitude if it is rebuilt. Destioat or loss, of a piece of land is
unusual. In Jersey it may occur if, for examplelaened land is retaken by, or given

back to, the sea.

|. END OF FIXED TERM

A servitude created “a fin d’héritage” is perpetdadgically, however, it is possible
to create a servitude for a fixed te?PnAt the expiry of this term, the servitude is
extinguished.

J. FULFILMENT OF RESOLUTIVE CONDITION

There appears to be no impediment to creating \atgee subject to a resolutive

condition. The servitude would be extinguished ufusfillment of the conditior?,”

*3 Servitudet94.

*4(1978) JJ 1, 9, per Ereaut, Bailiff.

% Cusine & Paisley, 692.

*% Discussed in: (Scotland) Cusine & Paisley, 70102, 7para 17.32; (Louisiana) Yiannopoulos
Servitudes467 — 477, para 172; (Quebec) Lamontaddiens 426, para 639; (South Africa)

Badenhorst & Pienaar, 338.

*" See: (France) Larroumet, 537, para 873; (LouiiXiennopoulosServitudest67 — 477, para 172;

(Scotland) Cusine & Paisley, 701 — 702, para 17(8uth Africa) van der Merwe & de Waal
Servitude$03 — 504, para 617.
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K. AVOIDANCE OF TITLE TO LAND

It is unclear whether avoidance of title to landagoactive in Jersey law. If it is, and

one of the parties to the constitution of a sedetsubsequently has his title reduced,
any servitudes would be extinguisii&dThe use of “extinguished” is a loose one,
because if reduction is retroactive, the servitwds never validly constituted as one
of the parties to its creation was not an owned, smincapable of the act he or she

purported to perform.

%8 For example: (France) Larroumet, 537, para 878p{@c) LamontagrBiens431, para 647.
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CHAPTER 9 — VOISINAGE AND NUISANCE!

A. INTRODUCTION
(1) English Law and Nuisance
(2) Some Mixed Jurisdictions
(3) French LawTroubles Anormaux ou Excessifs de Voisinage
(4) Similarities and Differences
B. VOISINAGEAND NUISANCE IN JERSEY
(1) Early Cases and Materials
(2) Key v RegaandSearley v Dawson
(3) After Searley
(4) Rockhamptoritigation
(5) After Rockhampton
C. HOW MANY DOCTRINES?
(1) Nuisance Only
(2) VoisinageOnly
(3) Two Doctrines with Identical Spheres of Apptioa
(4) Two Doctrines with Overlapping Spheres of Apation
(5) Two Doctrines with Distinct Spheres of Applicat
D. DOCTRINAL BASES
(1) Nuisance
(2) Voisinage
E. PREREQUISITES FOR LIABILITY
(1) Nuisance
(2) Voisinage
(3) Conclusion
F. LIMITS OF LIABILITY
(1) Personal Injury
(2) Identity of Parties
(a) Who can be sued?
(b) Who can sue?
(3) Defences
(4) Remedies
G. NEIGHBOURHOOD LAW
H. CONCLUSION

A. INTRODUCTION

This chapter is concerned with an aspect of thatiogiship between the law of
property and the law of tort. What is the law apglile when one neighbour, through

use of his or her land, interferes with the landanbther neighbour? This may take

! An earlier version of this chapter was published\fisinageand Nuisance” (2009) JGLR 274. The
consent of the editor for reproduction here has lmdrained.
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the form of physical damage to, or interferencehwenjoyment of, immovable

property. “Interference with property” is used &far to these collectively.

In Jersey case law, the court has often grante@di® in respect of interferences
with property with reference either to “nuisanca” tbe doctrine of Voisinagé.
Recent litigation has raised questions concerrnegplace and nature of these legal
concepts in Jersey law. Are they functional eqe@rntd? Under what circumstances
does each apply? Is it even the case that thebalepart of Jersey lanGale &
Clarke v Rockhampton Apartmehtoncerned damage to a building resulting from
activity on neighbouring land. In the Royal Couttwas held that the appropriate
basis for the action was the law\afisinage® The Court of Appeal, upholding these
findings, further suggested thabisinagemight be restricted to cases where there
was damage to buildindsin the subsequent case ¥ates v Reg’s Skipsnoise
generated on one property adversely affected tjuyment of anothet.In the Royal
Court, both parties agreed that the doctrineai$inagewas applicablé.The Royal
Court granted the injunction sought by the plafsfifOn appeal the decision was
upheld, but the court was unsure about the badisecdictior?. The law now appears

uncertain.

In Roman law, @igesttext records that discharging smoke into the bogdabove
was impermissiblé® However, Roman sources also present the apparently

conflicting rule that the inevitable escape of smakto neighbouring premises,

2 Gale v Rockhampto007 JLR 27 (Royal CourtRockhampton v Gal2007 JLR 332 (Court of
Appeal).

% Gale v RockhamptoR007 JLR 27, 41 — 42, paras 30 — 31, per BailhaBh#iff.

* Rockhampton v Gal2007 JLR 332, 384, paras 151 and 154, and 383,18, per McNeill, JA.

® Yates v Reg’s Ski2007 JRC 237, unreported (Royal Court) (also: 200R N65);Reg’s Skips v
Yates2008 JLR 191 (Court of Appeal). On this case s&msinage and Customary Law: Revjew
lodged at the Greffe on 5 January 2009 by SenaBrSBenton; and the responsfisinage and
Customary Law: Review (P.1/2009) — Commentssented to the States on 6 March 2009 by the
Council of Ministers. A Jersey Law Commission Cdtation Paper orvoisinagehas been drafted,
but this has not been published on the Commissiwalssite (http://www.lawcomm.gov.je).

® Yates v Reg’s Ski907 JRC 237, unreported, para 4, per BailhachiéiffBa

" |bid para 8.

8 |bid para 34.

° Reg’s Skips v Yat&908 JLR 191, 200 — 201, para 30, and 202, parped4Jones, JA.

D 8.5.8.5. See, for example: Gordley “Nuisance”.
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concomitant to lighting a fire in a hearth, was rpissible’* Thus, causing
inconvenience to one’s neighbour was on some cmesi$awful, but on others it was
not. The reconciliation of these rules is an enduregal problem. Though the
factual and legal contexts vary, the underlyingigsss the same, namely, balancing
the competing rights of the parties. This is trliidoath Common Law and Civilian
jurisdictions, but also in the mixed jurisdictiortd, which Jersey is one. The debate
in Jersey over the respective places of nuisandetl@ doctrine ofvoisinagehas
been cast in terms of whether a Common Law or i@iviapproach prevails in this
area of the law? For Jersey, this could be stated more specificallyes the
influence of English law or the influence of Freralwv prevail? For this reason, the
approaches of these two jurisdictions will be resd briefly. Some of the mixed
jurisdictions are considered also — including Geeyn in order to locate Jersey law
within that class. These mixed jurisdictions exhimriations on the English and

French themes. Following this, the Jersey matesi@®xamined.

(1) English Law and Nuisance

In England, physical damage to, or interferencéneitjoyment of, the immoveable
property of a neighbour can constitute a privatisance This is a tort, for which
the victim may obtain an injunction or damages. abevity need not be unlawful in

itself:**

it is the resulting effect which generates themngoA characteristic doctrine
of English law, and of the Common Law world moragmlly, nuisance is unknown

in the Civil Law world.

1D.8.5.8.6.

2 Hanson “Tort”.

13 Distinguished from a public nuisance, which israminal offence and “affects the reasonable
comfort and convenience of a class of Her Majessubjects who come within the sphere or
neighbourhood of its [the nuisance’s] operationugdale & JonesClerk & Lindsell 20-03.
Interference with easement and profits, and sompestyf encroachment also fall within the scope of
private nuisance: Dugdale & Jon€ékerk & Lindsell20—-06.

14 Also, that planning permission has been grantess dmt in itself render an owner immune from
liability for interference with property: see ch B5), and comments to a similar effect in the
Guernsey case ¢fruit Export Company Ltd v Guernsey Gas Light ConydaMay 1994 (Guernsey
Royal Court) 20, per de Vic Graham Carey, Deputyifa
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Balancing the parties’ rights against one anothéhe principal exercise involved in
establishing whether there is liability.This is expressed through the principle of
unreasonable user (or the maxsio utere tuo ut alienum non laedawhich applies

to all (private) nuisanceS. A distinction is made between instances of physica
damage to property and instances of interferentk emjoyment of it/ but this
division should not be overstat&tWhether user was unreasonable is determined by
reference to the level of harm where damage isipalysvhile a number of other
factors, including the character of the neighboothd and the duration of the
nuisance?’ are considered where interference with enjoymerthé subject of the

complaint.

The role of fault in establishing liability for rednce is a troubled questithin the
leading case dEambridge Water v Eastern Counties Leafffdrord Goff stated that
although the principle of reasonable user liehatheart of the tort of nuisance, this
does not mean that the “defendant should be hafbdelifor damage of a type which
he could not reasonably foreséd.This illustrates the general position of the law,

which is that liability is not now striéf:

In addition to the law of nuisance, the ruleRylands v Fletché? also provides
redress in some circumstances. Originally, the imjgosed strict liability where the
harm complained of was the consequence of a namralaise of land. Non-natural
use is constituted by bringing something “not raltyrthere” on to the lant
although that action must bring with it “increaskshger to others® The potentially

'%> Sedleigh-Denfield v O’Callaghafi940] AC 880, 903, per Lord Wright; Dugdale & &siClerk &
Lindsell20-01.

18 Miller v Jacksor[1977] QB 966, 980, per Lord Denning, MR.

7 St Helens Smelting Co v Tippi(865) 11 HLC 642, 650, per Lord Westbury, LC.

'® See: Deakimort 511 — 512.

19 Sturges v Bridgma(i879) LR 11 Ch D 852, 865, per Thesiger, LJ.

2 Dugdale & Jone€lerk & Lindsell20-16.

%1 See:Goldman v Hargrav§l967] 1 AC 645, 657, per Lord Wilberforce; Deafiort 526 — 528.
2211994] 2 AC 264.

3 |bid 300, noting the influence of the law of negligence

24 Dugdale & Jone€lerk & Lindsell20-37, 20-38. Also: Deakifort 528.

5(1868) LR 3 HL 330.

% Rylands v Fletchef1868) LR 3 HL 330, 340, per Lord Cairns.

" Rickards v Lothia1913] AC 263, 280, per Lord Moulton. Als@&ritish Celanese v AH Hunt
(Capacitors) Ltd1969] 1 WLR 959.
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wide ambit of the rule has been restricted by syiiset case-law? and the strict
liability of the rule has also been eroded by th&oiduction of a requirement of

foreseeability as a componentRyflandsliability.?°

English law in this area has influenced some mijedsdictions, including

Guernsey, Scotland and South Africa.

(2) Some Mixed Jurisdictions

Several Guernsey cases apply a law of nuisancethbutontext in which that law

sits is not clear. For example, does Guernsey halasv of tort, or a law of torts?

That is, is there a list of nominate torts or ist ta general category of (civil)

“wrongness”? The extent of the presence or infleesicEnglish law is also unclear.
Case-law suggests that there are at least sirneRtietween the law of nuisance in

Guernsey and that of English 1&.

In Scotland, the law of nuisance was subject taumber of early influences, but,
sometime after 175, English law became dominant among th&s&lthough there
are similarities between Scots and English law liis tarea@® there are also
differences. For example, the Scots law of nuisasmcarrower in scope and the rule
in Rylands v Fletchéf does not appl§> Additionally, the doctrine ofemulatio

vicini, a limited form of liability for abuse of rights ipresent in Scots laik.

%8 For exampleRead v Lyon§1947] AC 156.

29 Cambridge Water v Eastern Counties Leati®94] 2 AC 264, 306, per Lord Goff of Chieveley.
%0 See:Dadd v Guernsey Rifle ClutD May 1993 (Guernsey Royal Court), 3 August 1@8dernsey
Court of Appeal).Fruit Export Company Ltd v Guernsey Gas Light Compatd 3 May 1994
(Guernsey Royal Court), 2 October 1995 (GuernseyriCof Appeal);Morton v Paint9 February
1996 (Guernsey Court of Appeal) 5, per Southwall,See generally: Dawdsaws691 — 701.

1 Whitty Nuisancepara 16.

% bid paras 7, 16.

% For exampleibid paras 32 (law will not provide redress in all arstes), 39, 41\Watt v Jamieson
1954 SC 56, 58, per Cooper, LP (test of objectiv@lérability); RHM Bakeries v Strathclyde
Regional Councill985 SC (HL) 17 (liability is not strict, and faukequired to be proved before
damage will be awarded).

34 (1868) LR 3 HL 330.

% RHM Bakeries v Strathclyde Regional Countf85 SC (HL) 17, 42, per Lord Fraser of
Tullybelton. Generally: Whitty\Nuisanceparas 18—25.

% Whitty Nuisanceparas 33-36. Reid “Abuse” particularly 153 — 155.
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South African law has undergone a partial receptibiEnglish law in this are¥.
However, private nuisance is restricted to intemee with enjoyment of property, as
the actio legis Aquiliaecovers physical damag@.Also, the South African law of
nuisance is generally thought to be a strict-ligbitloctrine, although it has been
argued (in the context of a comparison with Scawg) ithat this divergence is largely

one of “form rather than substanc@”.

(3) French Law: Troubles Anormaux ou Excessifs de Voisinage

The French law of civil liability esponsabilité civilgis based on articles 1382 to
1386 of the Civil Code, supplemented by speciainmeg, or rules created post-
codification dealing with specific factual situai® such as road traffic accidents.
All contribute to form the law applicable when amsighbour, through the use of his
or her land, causes physical damage to, or intarter with enjoyment of, the land of

another neighbour.

Where the damage complained of has been causethebyatlt, negligence, or
recklessness of the wrongdoer, liability attachgwvittue of articles 1382 and 1383
of the Civil Code. In addition, article 1384%makes a person strictly liable for the
damage caused by things under his guardianship, asd“things” includes
immovable property, liability under article 1384+hay be invoked in some
circumstances where there is interference with gntgp Similarly, article 1386,
(liability for damage caused by a ruined buildingieh is, in effect, strict}! will be
applicable in some instances.

37 Church & ChurchNuisancepara 167. D Van Der Merwe, “Neighbour Law” in Zirarmann &
VisserSouthern759.

% Church & ChurciNuisancepara 169.

% F Du Bois & E Reid “Nuisance” in Zimmermann & Véssviixed 589 — 590.

0 This part of the article was originally intendesian introduction only; its interpretation as arseu
of liability began in 1896 I'arrét Teffaine 18 Juin 1896:D.1897.1.433, conclusions Sarrut, note
Saleilles). Also: Borghetti “Responsabilité”.

“! There is an irrebuttable presumption that the avaiehe building was at fault: Roubier “1386”
paral, I
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The judge-made doctrine oftroubles de voisinag®d (or “neighbourhood
disturbances”) protects “the peace of private imhligls” where the “normal
inconveniences of life in a neighbourhood” haverberceeded® Elements of this
type of liability are found in the work of pre-cdidation jurists, but the origin of the
modern doctrine is a case from 1844, in which thieenfrom a factory was declared
to have exceeded the level a neighbour is obligemlerate’* Thereafter, the rule
developed that the problem must be in some way dabal” and the damage
“excessive” before liability aris€S.Anything below this threshold must be tolerated,
but the wrongdoer is strictly liaffefor anything above the threshold. A variety of
activities have been held to constituteubles for example: noise from a flat,
dust?® smoke?® deprivation of view? and construction works resulting in cracks and
fissures in neighbouring propertyAdditionally, trouble may also be constituted by

the risk of damage occurring, for instance, throafjproximity to a golf coursé?

In respect otroubles de voisinaget is possible to obtain an injunction, damages o
both. What is awarded is the sole province of tlige. As withresponsabilité civile
under articles 1382 to 1386, there must bdaia générateur (juridical fact®
triggering legal consequences), damage, and a Ichnissbetween the twa? The
abnormal use of property constitutes thie générateur® Much juristic ink has been

expended in seeking the basis for the docffinkhe search ended with a definitive

42 See, for example: Dalloz’ note to article 544, $Bensabilité pour troubles anormaux de
voisinage”. The doctrine dfoubles de voisinagbas caused conceptual problems because it is not
found in the exhaustive list of limitations on owsigip in art 544.
43 G Viney “Tort Liability” in Bermann & Picardntroduction254.
* Civ 27 nov 1844, S. 1844.1.811.
“5 Viney & JourdainConditions1199 — 1200, para 939.
“ In cases where the problem occurs more than dwweever, Reid and du Bois’s argument could be
applied (see: ch 9 A(Zinal para).
4"Such as vacuuming and footfall: Ci¥ 3 janv 1969D. 1969. 323
8 Civ 2%, 22 oct 1964D. 1965. 344
9 Civ 1, 1°"'mars 1977Bull. civ. I, n° 112
026 janv 1993 (N° de pourvoi: 91-15352).
L Civ 3, 25 oct 1972Bull. civ. 11, n° 560(N° de pourvoi: 71-12434).
2 Civ 28, 10 juin 2004 (N° de pourvoi: 03-10434), which dss compared with the English case
Miller v Jackso1977] QB 966.
3 On this concept: ch 9 D(2).
2‘5‘ Viney & JourdainConditions1218, para 953.
Ibid.
%% For a brief summarybid 1202 — 1205Also: YocasTroubles LeyatResponsabilité
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statement by theCour de cassatiorthat it was a form of no-fault liability/
distinguishing the doctrine fromesponsabilité civilegenerally, and from the
doctrine of abuse of rightalfus des droi}s’® Where thquges du fonds determine
that a particular damage falls under liability foyubles de voisinagdiability under

articles 1384-1, and 1386 can no longer be apffied.

The French are currently considering codal revisiofhe property law reforms
suggested by thAssociation Hénri Capitanh its Avant-projet de réforme du droit
des biensnclude codification of the French doctrinetafubles de voisinag¥ The
comparable laws in Quebec and Louisiana are cad#rel are similar to the French
law, having been influenced by it.

Article 976 of the Quebec Civil Code provides tHatleighbours shall suffer the
normal neighbourhood annoyances that are not bettomdimit of tolerance they
owe each other, according to the nature or locaiotheir land or local custom.”
The concept expressed by this article carries Hmesname as its French law
counterpart:troubles de voisinageAs with French law, Quebec law makes a
distinction between normal and abnormal inconvergsff Damages, injunction or
both are available as remedfészault is not a necessary component of liabffity.
Liability can also arise under the general delictpeovisions in the Cod®. In
contrast to article 1384-1 of the French Civil Coadeicle 1465 of the Quebec Civil
Code does not create strict liability in respectiamage caused by things under the
wrongdoer’s controlput only a presumption of fault. Article 1467 ofetilQuebec

Code (relating to ruinous buildings or those withdefect of construction, and

>" Responsabilité sans fau@iv 2%, 24 avr 1989, 87-16696.

°8 On which, see: JosseraBdprit

% Judges of both fact and law. This excludesGber de cassatian

0 Civ 28, 18 juill 1984:Bull. civ. Il, n° 136

®1 Arts 629, 630 (see: http://www.henricapitant.oogle/70, accessed on 12 August 2011). Reform of
the law of obligations is the first priority.

%2 For exampleKatz ¢ Reitz[1973] CA 230:Dumas Transport Inc Cliche [1971] CA 160 (this
decision is doubtful on other grounds. See: Laf@ngtis411).

%3 Arts 1601, 1607 QCC. LamontagBéens179, para 238.

% Gourdeauc Letellier de St-Jus2002 CanLll 41118 (QC CA) para 44, per Thibau®tAJ Popovici
“Poule”.

%5 Art 1457 QCC is equivalent to art 1382 FCC; Ar6T4para 1 QCC is equivalent to art 1386 FCC.
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equivalent to article 1386 of the French Code) isgsostrict liability. Under article

1457, fault-based liability can arise for negligerand carelessness.

In the Louisiana Civil Code, articles 667 to 66lgpspecifically to relations
between neighbours. These articles are locatedhanptoperty law section of the
Code. They are said to create legal servittfdémhich may be described as
limitations on ownership arisingx legé.®’ but this classification has been criticised,
particularly in relation to article 669, becausedtw absence of distinct dominant and
servient estate®. Articles 667 and 669 impose restrictions on thghtri of
ownership®® The former states that a proprietor shall not dyttéing on his or her
own land “which may deprive his neighbor of theelity of enjoying his own, or
which may be the cause of any damage to him”. litgbior damages under this
article is not strict, except where the activityrqggained of is pile-driving or blasting
with explosives. Under article 669 neighbours canur liability for “different
inconveniences” that they cause to one andthafiannopoulos argues that the
threshold for liability under article 669 is detened by reference to use which is
“abnormal” or “exceptional” and “causes damage wcessive inconvenience to
neighbors” (which is similar to the French law t@motogy of abnormal or excessive
neighbourhood disturbances and the English lavcipie of unreasonable uséhin
the application of article 669, the courts have stimes had regard to elements of
Common Law “nuisance”, but this has been criticisesl incompatible with

Louisiana law/?

% See:Parish of East Feliciana v Guidi923 So2d 45 (La App 1 Cir 2005) 52, per McClendbn,

%" For exampleYokum v 615 Bourbon Street, LISZ7 So2d 859 (La 2008) 872, per Kimball, J. For
Jersey, see also: ch 6 D(2).

%8 See:Robichaux v Huppenbau@n5 So2d 385 (La 1971) 392, per Barham, J.

% YiannopoulosServitude98, para 34.

O A note to this article says: “The English text @ 1808 is a more complete and preferable
translation of the French text than the presentiim¢gext.” The 1808 equivalent is art 17: “The w®r

or other thing which every one may make or havéisown grounds, and which send into the

apartments of others who dwell in the same housmto the neighboring houses, a smoke or smells
that are offensive, such as the works of tannedsdiers, and the other different inconveniencies
[inconveniences] which one neighbor may cause tihem, ought to be borne with, if the service of

them is established, or if there be no servicdesktthe inconvenience shall either be borne with o

hindred [hindered], according as the rules of thiécp or usage may have provided in said matter.”

" YiannopoulosServitudes 19, para 42.

2 bid 157 — 158, para 53.
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Under article 668, some inconvenience must beatddr Accordingly, the negative
side of ownership is restrictédthat is, the capacity to prevent others from aciin

a way which infringes one’s ownership. Breach ef ¢bligations under these articles
can give rise to damages, an injunctive remedyotin.# Liability under articles 668
and 669 is strict.

Liability may also arise under the general delitprvisions® of the Code, which
include liability without reference to negligenae fultrahazardous activities” (other
than those covered by article 667)Liability can attach to a person for abuse of

right, either under article 2315 or article 687.

(4) Similarities and Differences

Each jurisdiction so far considered employs eithelistinction between normal and
abnormal inconveniences or a test of what is objelgt reasonabl@ in order to
locate the threshold for liability. It is submittéuht there is no significant difference
between the two and that, therefore, there is fferdnce on this point between the
Civilian approach (normal and abnormal inconvengsic as adopted in France,
Quebec, and Louisiana, and the Common Law appr(ijhctively reasonable) of
England, Scotland, and South Africa. This is peshapsurprising: it is a common-
sense approach to a thoroughly practical problerordi@y’s view is that the
Common Law maxinsic utere tuo ut neminem lae¢@dirst found in Blackstone’s

Commentarie&® is a restatement of Odofredus’s commentaryDigest 8.5.8.5:

3 YiannopoulosServitude98, para 34.

" bid 139, para 50, and 176, para 61.

> Art 2315 — 2324 LaCC.

"6 YiannopoulosServitudesL07, para 38Langlois v Allied Chemical Cor@49 So2d 133, 139 — 140
(1971) per Barham, J.

" For exampleHiggins Oil & Fuel Company v Guaranty Oil Compafm¢5 La 223, 82 So 206
(1919); YiannopouloServitudesl 46, para 51.

8 On “reasonableness” in this context, see aBale v RockhamptoR007 JLR 27, 37, para 18, per
Bailhache, Bailiff.

9 Alternatively given asic utere tuo ut alienum non laed@e use your own property as not to injure
that of another] (see, for examptedleigh-Denfield v O’Callaghaji940] AC 880, 903, per Lord
Wright). See:Searley v Dawsorf1971) 1 JJ 1687, 1699, per Le Masurier, BailMffannopoulos
Servitudegara 32 “the common reservoir of the civilian ttimeh”, and 156, para 53.

8 BlackstoneCommentarie$.217.

226

www.manaraa.com



unusquisque debet facere in suo quod non offidiab@®® If that is correct, the law

in this area finds its origins in th&igestfor both the Common Law and the Civilian
systems. The primary principle in all of the sys$eronsidered, therefore, is that the
respective rights of the parties should be balamgminst one another, however that

may be expressed.

A second similarity is that, in each system, md@ntone set of rules is potentially
applicable. Thus, while there are specific rulescsoning, for example, nuisance or

troubles de voisinage¢he general law of negligence may also be appkca

Although there is some convergence between the laivghe jurisdictions
considered, they also diverge, for example, inti@lato whether liability is strict,
fault-based, or a mixture of both.Thus, the precise circumstances in which a
remedy will be granted also differ. Further, thpay of inconvenience deemed to be
unacceptable are also not identical, and the systmnsidered show variation in
where the balance between the parties’ rights éneel to lie. The structure of the
law is not uniform. In South Africa, an importanistihction is made between
interference with enjoyment (which is covered bysance) and physical damage
(which is covered by the general law of negligené@pther divergence of potential
significance is that the relevant rules are notagkvfound in the law of tort, but are

sometimes located in the law of property, suchndke case of Louisiana.

It may be helpful to measure these different systamainst the English law of
nuisance. Scots law (and probably also GuernseyHag a law of nuisance which is
substantially similar to that of English law. Inu#le Africa, this is partially true (the
law of nuisance only applying where there is irge¥hce with enjoyment). The
equivalent Louisianan law, found in articles 66669 of the Civil Code, is directly

comparable to the English law of nuisance. The \edent law in France and

81 GordleyMethod 83, citing “Odofreduslectura super digesto vetesit D 8.5.8.5 (1550)"@pera
iuridica rariora vol 2).

82 Strict, for example: (Francéoubles de voisinageand art 1384-1 liability; (South Africa) liabiit
for nuisance in South Africa (at least nominallf)ouisiana) liability under arts 668, 669 CC;
(Quebec) liability under art 976 CC. Arts 667 — 6ff%he Louisiana CC demonstrate a mixture of
strict liability and fault-based liability. In Enigh law, and in Scots law, liability is fault-based
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Quebec, however, is more fragmented, being spreassathe doctrine dfoubles

de voisinage articles on acts of things under one’s guardigmsénd articles on
liability for ruinous buildings or those sufferirfgpom a defect of construction. Of
these, the primary functional comparator is thetroe of troubles de voisinagehe

other articles providing for specific instances liaility. Troubles de voisinage
creates liability for excessive inconvenience withthe framework of a
neighbourhood, giving it the necessary generality geographical dimension to

make it most analogous to nuisance.

Jersey law in this area is uncertain. The foregommparative survey presents some
specific questions which can be asked of Jerseyinawder to achieve clarification.
For example: is the applicable Jersey law propesy tort law, or both? How many
doctrines make up the law which is functionally @arable to the English law of
nuisance? Is liability strict or not? What is tlmeeshold for liability? What are the

available remedies? With these in mind, the Jesseyces are now considered.

B. VOISINAGE AND NUISANCE IN JERSEY

(1) Early Cases and Materials

What may be the earliest mention of this area eflalv in the Jersey sources appears
in Hemery and DumaresqStatement of the Mode of Proceeding and of Going to
Trial in the Royal Court of Jerseyf 1789% (A more definitive statement cannot be
made without further historical research, whiclbéyond the scope of this thesis.)
Regarding the jurisdiction of the SaturdayZa(nedi Court, Hemery and Dumaresq
write that this concerns “principally actions of st nuisance, trespass, disturbance,
and such like injuries, committed to the prejudi¢douses, woods, or land€. The
context suggests that “nuisance” already had aifspéechnical meaning in Jersey.
Nonetheless, it cannot be assumed that this passéges to theEnglish law of

nuisance. Although Hemery and Dumaresq wrote inliEmg(for an English

% See: ch 1 n61.

8 The “querela novae dissaisinae” is found in Thés-Ancien Coutumigbut this is a forerunner to,
rather than an early example of, the modern reg@intleis area. See further: the final paragraphisf t
section.

% Hemery & Dumaresq, 30.

228

www.manaraa.com



audience), French was the legal language of thedjation. It is, therefore, possible
that the English legal term was used only becaus®st closely fitted the existing

Jersey legal conceft.

Le Geyt does not consider “nuisance”, or an eqamalPoingdestre uses the word
“voisinagé in his commentary on servitudes in the ReformedstGm of
Normandy?’ but it seems unlikely that it is used as a terrargffor it appears as part
of a list of otherwise loosely synonymous wordg] #rerefore the best translation is
probably “neighbourliness” or simildf.Le Gros uses the word “voisinage” twice.
The first use seems to mean “neighbourlind8sThe second use is as part of the
statement that “le droit de voisinage oblige lesisms a souffrir quelque
incommodité les uns pour les autres”, but it oceuithin a quotation of Basnag®,
with which passage Le Gros goes on to disayrée. Gros repeats the principle at
the beginning of another sectidnbut provides no information on how it is to be
enforced: by an action imoisinage or (as in English law) by an action in tort? For

this, cases must be examined.

A number of unreported Jersey cases would be athlgglay as instances of private
nuisance,troubles de voisinager some equivalent. Nine such cases are here
considered, dating from 1889 to 1962 Qarry v Horman(1889)?* manure piled on
one property resulted in a nauseating stench aghheuring land. The defendant,
having worked the offending matter into the groamdl so eliminated the problem,
was condemned only to pay the costs of the acilamages were awardedAmm v

8 Also: Rockhampton v Ga2007 JLR 332, 375, para 127, per McNeill, JA.

87 “amité voisinage familiarité courtoisie ou semidebcausesRemarqueéServitudes”, introductory
passage.

% Gale v RockhamptoR007 JLR 27, 33-34, paraRpckhampton v Gal2007 JLR 332, 348, para 32,
per McNeill, JA.

%936 — 37.

%119. See: Basnagervitudest99. His words are resonated in Pothier.

1 On the ownership of fruits falling on neighbourilagnd, and on which Le Gros is probably wrong.
(See:Code Le GeyB.11.10; Matthews & Nicolle, 15, paras 1.59 — 18zolle Immovable45 — 46.
The law appears to be that the fruit is dividedueetn the owner of the tree and the owner of land on
which it fell. Following the normal rule for accéss of fruits (see: ch 4 E(4)) the owner of theetre
would alone be entitled to the fruit. That is Leo&rview, although he cites only English law to
support it.)

92222: “Le propriétaire d’un héritage doit jouireter de sa propriété de maniére qu'il n'incommode
pas indment son voisin.”

3(1889) 213 Ex 511.
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De La Mare(1899¥* because of smoke and cinders coming from a chinonethe
defendant’s property, connected to his printingiteess.Dutton v Constable of St
Helier (1901 concerned noise, smell and fine dust connectell thé operation of
a parish incinerator, which affected enjoymenthaf plaintiff's property and resulted
in some damage to his vegetation. Both damagesaandjunction were granted.
Noise, smell and soot gave rise to an injunctiveaay in Chisholm v Glendewar
(1924)?° Noise and vibrations from the defendant’s indassaws and damp from
his defective plumbing were the cause of compliitéeough v Farley(1937)%’ As
the defendant had taken steps to remedy the probleither damages nor an
injunction were granted. IRlerivel v Harman(1947) the plaintiff complained of
numerous types of noise emanating from an adjdeoeanse, which was used as a
school. He was granted injunctive relief in respgfcsome of his complainfS.No
decision is recorded iRenseney v Philip Le Sueur & Sons [1851)°° where the
problems complained of were dust, noise and swaira party wall as a result of
movement and storage of coal on the defendant coyigpdand. InCoutanche v
Lefebvre(1955)°* property damage was caused by dust, which resintdte death

of some trees, and damages were awarded. Finallyysaght v Channel Islands
Property Holdings(1961 and 1962’ damages were awarded for inconvenience

caused by building work.

“Voisinage” is mentioned i\rm v De La Mar&? and inChisholm v Glendewaf*
In both cases the context suggests that “neighloodfhis the most appropriate
translation. The word “trouble” is used inysaght v Channel Islands Property

%4 (1899) 220 Ex 28.

%(1901) 221 Ex 120.

%(1924) 233 Ex 31.

7(1937) 12 CR 373.

98 (1947) 243 Ex 200; (1947) 243 Ex 222.

99(1947) 243 Ex 222, 223.

1901951) 247 Ex 117.

101 (1955) 249 Ex 390.

102(1961) 253 Ex 204; (1962) 254 Ex 10.

103 1899) 220 Ex 28, 29: “qui est non seulement urisamce mais un danger au voisinage”.
104 (1924) 233 Ex 31, 33: “de ne plus en incommodemwisinage”.
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Holdings'® but not in conjunction with “voisinage”. Overail,seems that no legal

significance was attached to the words in thedamggs.

The word “nuisance” appears in a number of the ponted case¥® “Tort” also
appears frequentff’ However, “nuisance” and “tort” are never found in
combination, such as “tort de nuisance”, or simildre frequency with which “tort”

is used and the context in which it is found astdzear the argument that the word
has some legal significance. (“Tort” has the ndtumaaning of “wrong” in the
French language.) The same could also be said w§dnce”, but, looking at the
records alone, the argument that nuisance caroggchnical meaning is tenable. It
is interesting to note, however, that the noun sance” had fallen into desuetude in
France by the seventeenth centtfland did not reappear until just after the middle
of the twentieth (via the English languad®) Thus, of the court records considered,
the first seven cases (from 1889 to 1951) weredaecivhen the word “nuisance”
was all but unknown in the continental French lamet'® Nevertheless, there are
differences between French as used in France anttirias used in Jersey, and the

disappearance of “nuisance” from the French langueannot lead to a certain

195(1961) 253 Ex 204: “le locateur doit garantir dedtaire de tout trouble qui pourrait étre apparté
sa jouissance”.

19 Curry v Horman(1889) 213 Ex 511, 513 “la nuisance dont s’aghm v De La Marg1899) 220

Ex 28, 29 “qui est non seulement une nuisance”, #hdle défendeur a refusé de faire cesser la
nuisance dont se plaint ledit acteubutton v Constable of St Heli€d901) 221 Ex 120, 121 “la
nuisance intolérable”, “a ladite nuisance”, “autrdésagréments et nuisances”, “afin que les
nuisances”, “les dites nuisance€hisholm v Glendewd1924) 233 Ex 31, 32 “nuisance intolérable”,
“ladite nuisance causée”, “ladite nuisance”, andl88ite nuisance”Keough v Farley(1937) 12 CR
373, 375 “qu’ils fasse cesser les nuisances”, aftl “fusqu’au jour qu’il aura fait cesser lesdites
nuisances”, and 379 “a porté remede a cette nwesaqee pendant que ladite nuisance existait”;
Lysaght v Channel Islands Property Holdif@962) 254 Ex 10, 11 “legal nuisance”.

97 Curry v Horman(1889) 213 Ex 511, 512 “tant pour le tort cau#¥'im v De La Marg1899) 220

Ex 28, 29 “Sieur De la Mare a causé un tort sériauxRemontrant”, and 30 “pour le tort subi”;
Herivel v Harman(1947) 243 Ex 200, 201 “les conditions [...] causenttort et un préjudice tout
particulier”; Penseney v Philip Le Sueur & Sons [(1851) 247 Ex 117, 118 “de mettre fin a ces
torts”, and 119 “la société défenderesse lui faif’'t Coutanche v Lefebvid 955) 249 Ex 390, 391 “a
I'égard des torts qu'ils subissent”, “pour mettired ces torts”, “le tort causé”.

198 CaballeroEssail — 2.According to Caballero (2, n4ntiisancé is in none of the editions of the
Dictionnaire de I'’Academie francaisieom 1798 to 1951. The word is certainly absenfrfrthe &
edition (1932 — 1935). It is also absent from Besele Dictionnaire (1880) but not from Hatzfeld &
DarmesteteDictionnaire (1926) vol 2, 1606, although it is described sifli”.

19| e Petit Rober(1977) 1288 states thantiisancé first entered the French language in 1120 and
entered it again around 1960 from the English laggu

10 Curry v Horman(1889) 213 Ex 511Arm v De la Marg(1899) 220 Ex 28Dutton v Constable of
St Helier(1901) 221 Ex 120Chisholm v Glendewaf1924) 233 Ex 31Keough v Farley(1937) 12
CR 373;Herivel v Harman(1947) 243 Ex 200, (1947) 243 Ex 2Renseney v Le Sue(lr951) 247

Ex 117.
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conclusion that the word had a legal meaning whexgpears in the court records. It

does, however, render such a conclusion more likely

While reference to “nuisance” is made consistefrdyn Curry v Horman(1889) to
Keough v Farley(1937), the word is not used in the next three caserds:* This
inconsistency could be seen to support the argurieattthe court had no clear
concept of nuisance in mind. It is of potentialngigance, therefore, that in the
(English-language) reasons for the court's decisiohysaght v Channel Islands
Property Holdings(1962), the defendant’s actions are described asuatimg to a
“legal nuisance™!? This phrase seems clearly to indicate applicatiba specific
legal concept called “nuisance”. Of course, thigdmot mean that this Jersey
nuisance and English nuisance were identical, bat there was some likeness
between the two seems to have been the view d@aiigf in Lysaght who made an
unqualified reference to an English case in retatmdamage$:® In summary, it is
quite possible that a Jersey concept of nuisanseiwtdne mind of the court in cases
of interference with enjoyment of, or physical d@g®ao, property, fronCurry
(1889)to Lysaght(1962).

Regarding the provenance of, and influences ons thersey concept, two
speculations may be made. The English tort of mesaleveloped from the assize of

novel disseisit* (itself influenced by the Canonicattio spoli),**

which “provided
for the trial of the question whether A has disséi©r dispossessed B of his
freehold”!® Therefore, a similar connection between the Jetsef de nouvelle
dessaisinand this area of law is possiBfé Alternatively, it may be that, rather than
English law and Jersey law developing in paratles, legal development in England
was subsequently followed in Jersey, giving risertonodifying the Jersey concept.

Without further study, nothing can be concluded ubthe exact historical

1 Herivel v Harman(1947) 243 Ex 200, (1947) 243 Ex 22enseney v Le Sue(t951) 247 Ex
117;Coutanche v Lefebvi@955) 249 Ex 390.

112 A term used in English case-law (sBead v Lyon§1947] AC 156, 183, per Lord Simonds).

13 Grosvenor Hotel v Hamiltofil894] 2 QB 836, 840, per Lindley, LJ.

11 SimpsorHistory 107; FifootHistory ch 1, particularly 5, 9 — 11. Loengard “Assize”.

15 pollock & MaitlandHistory 47.

116 HoldsworthHistory vol 1, 275.

117 On thebref de nouvelle dessaisinsee: Terrien 8.3; PoingdestB®mmentairesi5 — 46, 47; Le
Gros, 173 - 174.
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development of this area of the law, but, on theidbaf Hemery and Dumaresq’s

Report some form of the concept seems certain to pre-tag9.

(2) Key v Regal and Searley v Dawson

The first Jersey Judgments caseKisy v Regalin 1962M® which preceded the
decision inLysaghtby a few month&'® This case is important: the court’s analysis
of the law has been founded upon in subsequensidast?’ Physical damage and
interference with enjoymetft were argued to be consequences of constructiok wor
on the defendant’s land. The action failed in resé the alleged physical damage
because causation was not provedind on the other matters because the court held
that the “limit which any normal person could beested to have to bear” had not
been exceeded® Neither nuisance noroisinagewas mentioned in the judgment,

but the following principles were expressed:

“(1) The occupier of land is entitled to the quaetd unimpeded enjoyment of
that land.

“(2) The owner of land is entitled to do as he pk=awith that land***

These principles encapsulate the isSdeéPeople living close to one another may
cause each other harm as a result of their proyxirb#cause one party doing as he
pleases may infringe the right to quiet and uninggkeenjoyment of land of the other.

The rights of each must always be balanced.

Nine years later, the same judge (Le Masurier, Banliff) decided the next case:
Searley v Dawsatf® This decision marks the beginning of a divergebeaveen

cases concerning damage to property (wh8earleyis applied}*” and cases

118(1962) 1 JJ 189, Le Masurier, Deputy Bailiff.

119Key v Rega(10 February 1962, 2 March 1962)saght v Channel Islands Property Holdin@$
June 1962).

120 Notably:du Feu v Granite Produc(d973) 1 JJ 2441.

121 Noise, dust, vibration and litter. Damage to thaniff’s health was also alleged ((1962) 1 JJ,189
191 — 192, per Le Masurier, Deputy Bailiff).

22 |bid 193.

2% |bid 194.

24 1bid 192.

15 gee:ch 9 A

126(1971) 1 JJ 1687, Le Masurier, Bailiff.

127 Browne v Premier Builder&1980) JJ 95Rockhampton v Gal2007 JLR 332.
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concerning interference with enjoyment (wh&earleyis not applied}?® and is the
origin of the (modern) doctrine ofoisinagein Jersey law. The plaintiff's house
suffered structural damage due to excavation ond#fendant’s land, which was
found to have been carried out negligentRThe court held the defendant liable on
the basis of a passage in Pothier, which identdiedbligation on neighbours to use

their property in such a way as not to occasiomharthat of others:

“Chacun des voisins peut faire ce que bon lui senshblr son héritage, de
maniére néanmoins qu'il "endommage pas I'héritagjsin.”**°

This strongly resembles the court’s analysi&ey. Indeed the underlying principle
is the samé?* the rights of owners must be balanced againstoother. However,
Pothier goes further thaey, asserting what in his view is the basis of the. |&f

neighbourhood obligations in general, he states:

“Le voisinage est un quasi-contrat qui forme de$igabons réciproques
entre les voisins, c'est-a-dire, entre les propniés ou possesseurs
d’héritages contigus les uns aux autres.”

Later, in the same appendix, he restates the ptenoperating in this area of the law:

“Le voisinage oblige les voisins a user chacun ale Isritage, de maniere
qu’il ne nuise pas & son voisift®

Thus, Pothier identifies what he asserts to bé#ses of the law: quasi-contract. It is
neighbourhood law that obliges neighbours to behavethis manner, and

neighbourhood law is a quasi-contract. The coud hEo cited a passage from

128 Dy Feu v Granite Product&1973) 1 JJ 2441Magyar v Jersey Strawberry Nurseri€s982) JJ
147;Cornick v Le Ga@003 JLR N43.

129 Searley v Dawsof1971) 1 JJ 1687, 1689, 1698, per Le MasurietijfBai

130 |bid 1701. Pothier also gives an example of an interfee for which the law will not provide
redress: “Je puis faire sur mon héritage quelquselgui prive mon voisin de la commodité qu’il en
retiroit, par exemple, des jours qu'il en retirbRothier Coutume d’Orléandntroduction au titre des
servitudes réellepara 24, 2régle. Whitty makes a similar point in relation to Sctas (Nuisance
para 32). See also: art 668 LaCC.

131 Searley v Dawso(971) 1 JJ 1687, 1699, 1701, per Le MasurietijfBai

%2 pothierTraité du contrat de socié®® appendix, para 230.

133 |bid para 235. Yiannopould3ervitudepara 32, translates & voisinagéas “vicinage”.
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Domat’sLoix civiles™* expressing the general principle that an ownencamake
use of his land in a way which either causes dan@ger interferes with enjoyment
of, a neighbour’'s land. The passage in Domat istkxt in a title on the law of
servitudes and does not describe the relationskigvden neighbours as quasi-
contractual. Pothier's analysis was adopted by toert in Searley “Each
[neighbour] is under an obligation to the othesiag quasi ex-contractu not so to

use his property as to cause damage to the progpietttg other™3®

Two apparent oddities of thgearleydecision can be observed. Firstly, the plaintiff
claimed that the defendant was liable for negligéfit Having determined that
“there was negligence in this casé®’ the court turned to consider “whether Mr.
Dawson, as the owner of ‘Oldholme’ owed a duty afecto Mr. Searley**®
Nonetheless, references to “negligence” and “ddityape” are absent in the court’s
own summary of its decisiori® It appears that the consideration of negligence di
not affect the court’s decision. Liability in neggince was rejected by the court for
want of a duty of car&®® A typical approach of English law was considereatd an
easement of support between the buildings beeniradgby prescription?* This
was not possible in Jersey law because of the Ipit@n on acquisitive prescription
of servitudes*? The court also questioned whether the masim utere tuo ut
alienum non laedasould be applied. Translating this as “So use yawn property
as not to injure the rights of anothéf® the court held that this approach was not
open to Jersey law because the right at issue keasight of support building-to-
building, which did not exist?* The possibility that the right infringed might be

134 (1756 edn) 1.12.2.8, 119: “Quoiqu’un propriétajnaisse faire dans son fonds ce que bon lui
semble, il ne peut y faire d’ouvrage qui 6te a soisin la liberté de jouir du sien, ou qui lui caus
quelque dommage.”

135 Searley v Dawso(i971) 1 JJ 1687,702, per Le Masurier, Bailiff.

*®1bid 1697, 1698.

137 lemphasis addedbid 1698.

%8 pid.

*%1bid 1702.

140 McNeill, JA, suggests a reason for tHckhampton v Ga2007 JLR 332, 353, para 50.

I Dalton v Angug1881) 6 AC 740.

12 5earley v Dawsof1971) 1 JJ 1687, 1699, per Le Masurier, Baifie also: ch 6 D.

143 Rejecting the translation “Enjoy your own propeitysuch a manner as not to injure that of
another person’ibid.

" 1bid.
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ownership itself (rather than a right of supporgswnot considered. Nor, it seems,

was the possibility of liability in negligence irsteggated further.

In 1962, the judge irSearley* had delivered the judgment of the courtKey
(where two guiding principles were enunciated) andysaght(where reference was
made to the law of nuisance). Therefore, the sttcaldity is that, while seeking a
basis for liability inSearley he did not seek to employ the principles setio@ither
of the earlier case$® This may have been because the primary problerthén
previous cases was interference with enjoyment Sedrley concerned physical
damage (though an allegation of physical damagaddrpart of the complaint in
Key). Alternatively, the reason may be that the defemdnh Searleydid not carry out
the operations that were the cause of the damagseli they were the work of a

contractor.

(3) After Searley
Du Feu v Granite Product$’ (dust) is the first decision in which unambiguous
reference is made to a “tort of nuisant®In addition to a number of English law

materials**® the court considered the principles<iay.**°

In Browne v Premier Builders (Jersey) Ltt(physical damageBearleywas used as
authority for the decision that the defendant owtesl plaintiff a “duty of care®>

Concluding that the obligation iBearleywas “akin to the duty imposed in toff?

15| e Masurier, Bailiff.

196 Damage to property was one of the issues complainén Key v Regal(1962) 1 JJ 189, 192, per
Le Masurier, Deputy Bailiff.

147(1973) 1 JJ 2441, Ereaut, Deputy Bailiff.

' bid 2447.

19 \bid 2444, 2447, 2448, 2449.

130 |hid 2447. See: ch 9 B(2).

151(1980) JJ 95, Crill, Deputy BailifiMercer v Bower(1973) 1 JJ 2453 anbale v Dunell’s Ltd
(1976) 2 JJ 291 were decided betweknFeu v Granite Productfl973) andBrowne v Premier
Builders(1980). Interference with enjoyment was the isaudercer, but the case was decided on the
basis of a contract between the parties. The judgmeDale suggests that the case concerns private
nuisance. On the facts, it seems closer to pubiisamce (as that term is understood in English.law)
Therefore, neither of these cases contributeset@tbsent discussion.

152(1980) JJ 95, 104, per Crill, Deputy Bailiff.

>3 bid 105.
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the court then made reference to English decisionsegligencé® This decision is
apt to mislead. The court iSearleydoes not refer to a duty of care in its own
summary of its judgment, nor does it draw any camspa between Pothier’s
obligation (on which the decision was founded) #rallaw of tort. Recent case law

has not adopted the terminology use&inwne*®

The court inMagyar v Jersey Strawberry Nurserieg!*® (noise) relies ordu Feu
and Key. the formeras a case in which Jersey nuisance law had beerotighly
canvassed*®’ the latter as authority for an objective standardbe applied in

assessing the gravity of the problem complained®of.

Jersey sources are less in evidencMitthell v Dido Investments Lt (damp),
where the court was “satisfied that, in respeatwéance, the law of Jersey follows
the law of England®®® Searleyis referred to, but it is described as “founded in
negligence™® This goes one step further thBnowne where the court analysed
Searleyas having established a duty “akin to the dutydsgal in tort™*®? rather than

a tortious dutytout court The judgment iMitchell appears to be confuséd.

BetweenMitchell and the next case, Matthews and Nicoll€lse Jersey Law of
Property was published® in which voisinageis described as imposing “on the
owners of adjoining properties certain reciprodghts and duties, which do not

constitute servitudes nor indeed do they require artitre to establish their

%% pid.

1% Gale v RockhamptoR007 JLR 27, 34, para 12. See aRockhampton v Gal2007 JLR 332, 373,

para 121)yates v Reg’'s Ski)07 JRC 237, unreported, paras 32 — 34, per &zily Bailiff; Reg’'s

Skips v Yate2007 JLR 191, 197 paras 14 and 15, 198, para(3,gara 37 — 39, 203 — 204, para 41,

205 — 206, para 48, 207, paras 53 and 54, 210,6¥ra12 — 213, para 75, 213, para 76, and 220,

para 104.

1%6.(1982) JJ 147.

57 1bid 149, per Crill, Deputy Bailiff.

138 |hid 153et seq

1%91087-88 JLR 293.

1%01bid 304, para 30, per Tomes, Deputy Bailiff, citibgle v Dunell’s Ltd(see: ch 9 n151) in support

of this proposition.

161 bid 310, para 35.

182 Browne v Premier Builderl980) JJ 95, 105, per Crill, Deputy Bailiff.

163 Mitchell v Dido Investment$987-88 JLR 293, 312, para 30, per Tomes, DepaiiifB Mitchell

\{\é?s not followed irRockhampton v Ga2007 JLR 332, 378 — 380, paras 135 — 141, per MicNA.
(1991).
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existence *®® The authors note that, unlike the English law wisance which is part
of the law of torts, the Jersey law\afisinageis part of the law of property°

Du Feuwas again cited ilCornick v Le Gaqnoise)'®’ in support of applying an
objective test in order to assess the gravity efgioblem. Again on the basis di
Feu it was held that anyone who causes unreasonaimenvenience to his

neighbour will “be guilty of nuisance*®

These cases illustrate that, followisgarley the law appears to have bifurcated.
Where physical damage is at issue, Searleyapproach is takerKey is applied

where there is interference with enjoyment.

(4) Rockhampton Litigation

The third case of particular importance in thisaaafterKey and Searley is Gale
and Clarke v Rockhampton ApartmelftsThe first defendant owned a block of
flats. The second defendant was the developerasktfiats, and the third defendant
was the main contractor in respect of their comsion. The construction work was

alleged to have caused subsidence and significamade to the plaintiff's

property>’°

apparent’* The plaintiffs initially argued that the defendsnivere liable in

The factual similarity between this case a@béarleyis immediately

negligence. They also argued for the defendan&dility on the basis of the
obligation arising from neighbourhood law, whichformed the decision in
Searley'’? The negligence action having been found to haesquibed, the Royal
Court had to determine the appropriate period dfnettive prescription for the

alternative claint’”® The plaintiffs argued that this was ten years. @eéendants

1851pid 13, para 1.50; Nicollemmovable31.

108 Matthews & Nicolle,jbid.

172003 JLR N43.

1%8bid, per Le Cras, Commissioner.

1892007 JLR 27 (Royal Court); 2007 JLR 332 (Courfppeal).

170 Gale v Rockhampto®007 JLR 27, 30, para 2, per Bailhache, Bailiff.

"1 Noted by the Bailiffibid 30, para 4.

172 1pid 29 — 30para 1.

173 |bid. Torts are subject to a three year prescriptivéogeLaw Reform (Miscellaneous Provisions)
(Jersey) Law 1960, art 2(1).
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argued that the doctrine @bisinagewas not part of Jersey law at Hft. The court
disagreed, holding that the tort of nuisance wasaa of Jersey law, that an action
in voisinage(a quasi-contract) was appropriatéand that that action was subject to

a ten-year prescriptive perio. The defendants appealed.

On appeal it was again argued that the doctrineo@finagewas not part of Jersey
law.*”” Nuisance was the appropriate action, and the yeae prescriptive period
should apply’® Further, the concept of quasi-contract was “outleni, and
anything which was said to be based on it should mmre properly be considered
to be based in toff? In reply, the respondents argued thaisinageand nuisance
were both present in Jersey law, but that they Wenérely separate concepts®
The choice between them depended on whether theepies were contiguous (a
necessary condition befoveisinagecould apply), which they were in this cd§eA
number of additional authorities were put before tbourt of Appeal. Having
thoroughly reviewed this material, the Court dedidie favour of the respondents:
182

voisinageis part of Jersey law and applicable to the priefsats, it is based on

quasi-contract® and the ten-year extinctive prescription appifés.

Although the facts irRockhamptorresembled those iBearley the broader legal
context had changed. Several cases in the interggurariod had expressly applied a
tort of nuisance, with reference to English lawth&lugh these cases concerned
interference with enjoyment, reference to Engliatv I(where nuisance covers all
types of interference with property) probably cdnited to the defendant’s
assumption that this tort applied to physical dagnag the event, the applicability of
the tort to physical damage was rejected by theaRGypurt and the Court of Appeal

1 bid 30, para 3.

75 bid 38, para 23.

7% bid 43, para 39.

" Rockhampton v Gal2007 JLR 332, 338, para 5, and 351, para 44, p&teillc JA.
178 bid 338, para 5.

179 1bid 338, para 5, and 385, paras 156 and 159.
180 1hid 338, para 6.

181 |bid.

182 bid 389, para 171.

183 bid 386, paras 160 and 387, para 165.

18 |bid 392, para 182.
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alike. The Court of Appeal took the view that tibeises supported two doctrinés:
the obligation arising invoisinage which applies to physical damage where
properties are contiguous, and a tort of nuisanbes view does not conflict with the
Royal Court decision if that is taken to mean “thatsey had not adopted tBeglish

law tort of nuisance*® a reading supported by comments of the same Bailif

Jersey Financial Services Commission v AP Blactsé3g Ltd™®’

(5) After Rockhampton

In Yates v Reg’'s Skip& the defendant was a tenant on farmland which ghare
boundary with the plaintiffs’ lantf® The plaintiffs sought an injunction and damages
in respect of the noise generated by the deferslafkip busines¥?® Both parties
agreed that this was an actiorvirisinage*®* The Royal Court held that the “duty of
voisinage [...] owed to the plaintiffs” had been breacH&d,and granted the

injunction sought®® The defendant appealed.

The appellants argued thatisinagewas inapplicable here because this case did not

concern damage to property, but interference wiiloyenent of it-** Surprisingly,

the court considered it unnecessary to decidepiiist because it was not contested
that a right of action existed, whatever its junigfential basis:

“we do not think it necessary to decide whethena this case falls within
the law ofvoisinage it may do so and, accordingly, we determine ¢jnatind
upon the hypothesis that it dog€>

Furthermore, “the essential facts which the respatalhad to establish in order to

succeed were the same” whether the action wasnorw@sinageor not*®

185 bid 384, paras 151 and 154, 387, para 164, and 382182.
18 [emphasis addedbid 374, para 124.
1872002 JLR 294, 308 — 309.

18812007] JRC 237.

189 bid paras 1 and 2, per Bailhache, Bailiff.
190 bid para 7.

91 1bid para 8.

192|bid para 32.

193bid para 34.

19 bid para 2%t seq

195 bid para 34 (also para 30).

1% bid para 31.
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A second argument for the appellants was that arlgndowner, and not a tenant,
can be liable invoisinage*®” This was rejected. Making reference to Pothieg, th
court held that the “duty ofoisinageis an obligation incumbent on neighbours”, and

considered this to include both occupiers and ostiér

Thirdly, it was argued that the Royal Court hadceérin not applying an objective
test to the level of noise to be toleratétiThis failed. The Court of Appeal held that

an objective “average person” test had been appljetie Royal Court®

A final argument was that the Royal Court had emefihding against the defendant
because the noise generated by the skip businesslawveful” on account of the
planning permission granted for that use of thel hThis also failed: the planning
permission did not legalise the probléfAlthough planning permission may alter
the character of a neighbourhood (meaning thate&iquisly unacceptable use of
land is now no longer so), this had not happenetigcasé®”

The court's express refusal to determine the bekithe action 24 and thus to
follow its own decision inRockhampton- both illustrates and contributes to the
uncertainty of the law. Are there two doctrinesragpieg in this area? If so, what are

they, and how do they differ? If there is only onbat is it?
C. HOW MANY DOCTRINES?
Arguably, the case law has divided into two straf@ise is based dikey, andKeys

application indu Feu(nuisance); the other, starting wilearley is ultimately based

on Pothier Yoisinage.

197 bid para 35.
198 bid para 54.
199 bid para 55.
20 |bid para 64.
21 bid paras 65, 66.
292bid para 67.
293 bid para 87.
2% bid para 34.
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Nuisance strand | Voisinage strand
1962 Key (unclear)
1962 | (Lysaght)
1971 Searley
1973 | Du Feu
1980 Browne
1982 | Magyar
1987 | Mitchell
2003 | Cornick
2007 Rockhampton
2007 | Yates (unclear)®®

From this, five hypotheses seem to be worth camnsid:

1. Only nuisance exists, covering all interferendid property.

2. Onlyvoisinageexists, covering all interference with property.

Nuisance andoisinageboth exist and —

3. the spheres of application are identical.

4. the spheres of application overlap.

5. the spheres of application are entirely differen

(1) Nuisance Only

Arguably, nuisance has a long history in Jersey feovn before 1789 to the present

day. If this is the only doctrine in this area bétlaw, the decision iBearleymust

either be wrong, or form part of the law of nuisanthe courts have rejected the

suggestion thaBearleywas wrongly decidet® In the face of this, it cannot be said

that only nuisance exists unlessisinageforms part of nuisance. The Court of

2% Reg’s Skips v Yat@908 JLR 191, 202, para 34, per Jones, JA.
2% Gale v Rockhampto®007 JLR 27, 38, para 23, per Bailhache, BaiRffickhampton v Gal2007
JLR 332, 389, para 171, per McNeill, JA. Also: Niativs & Nicolle, 13 — 14, paras 1.50 — 1.53; Law
of Immoveable Property and Conveyancing Syllabwes/{g&d 2006), part 3; Nicollenmovable35.
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Appeal inYatesheld that the essential facts to be establisheddlaim invoisinage
and a claim under nuisance are the same. If thisigs it may be that there is only
one doctrine, covering the whole of this area. Heveit seems unlikely that this
single doctrine could be nuisance: the obligatiorSearleyis stated to be quasi-
contractual in nature; while there has never begnsaich statement in relation to
nuisance, and cases sir¢ey indicate that tort is the basis of the action. réhare,

this hypothesis is unsatisfactory.

(2) Voisinage Only
As the sources are clear that there are two destrinis hypothesis also falls to be

rejected.

(3) Two Doctrines with Identical Spheres of Applica  tion

Is this third hypothesis the same as saying tleaetls only one doctrine? This would
be true if there were two doctrines, with the saloetrinal basis, which produced the
same result when applied to the same set of f&atserwise, there is simply

concurrency of liability.

On the basis oKey and ofYatesin the Royal Court, this hypothesis is tenable. In
Key, physical damage to property appears to have beesidered without demur.
Therefore, it is possible that the nuisance stremders both types of interference.
However, the subsequent applicationkdy, and the decision isearleyand its
application to cases of physical damage, suggastlis is no longer the caséates
concerned interference with enjoyment. In the R&@m@ailirt, both parties agreed that
voisinagewas the appropriate basis for the cl&fhHowever, when this agreement
was retracted at appedf.the Court of Appeal was sufficiently uncertaintthaclaim

in voisinagecould be made in respect of interference with ymgent that it declined
to make a definitive statement on the pdfitFirmly holding that a claim in

voisinagecould be made in respect of interference with yngent would have

27 Narrated irReg’s Skips v Yat&908 JLR 191, 196 — 197, para 13, per Jones, JA.
208 |hid 198, para 18.
299 1bid 200 — 201, para 30.
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contradicted the division in the case-law sinBearley’’® This division was
impliedly affirmed by the same court Rockhamptonwhich held that claims in
voisinageare applicable where “there is substantial dantadand or buildings®**
That the scope ofoisinageis restricted to claims in respect of physical dgmis
supported by a narrow reading of the decisio®s@arleythat there is an obligation
“not so to use [one’s] property as to cadsenageto the property of the othef*?
Therefore, the sources suggest thaisinagedoes not apply to interference with
enjoyment, nuisance does not apply to physical damand consequently that the

third hypothesis does not reflect the law.

(4) Two Doctrines with Overlapping Spheres of Appli cation

Nuisance seems indubitably to cover interferendé whjoyment,voisinageseems
indubitably to cover physical damage. If they hageerlapping spheres of
application (not identical: that has been considieigove), one doctrine must cover
its own ground as well as that of the other, ohg@ac either) doctrine must cover its
own ground as well as part of the ground of theeotfihe discussion abo?® in
particular the cases to which each doctrine has beelied by the courts, suggests

that this hypothesis too is improbable.

(5) Two Doctrines with Distinct Spheres of Applicat ion
As already stated, the case-law siK&y has divided into two strands: nuisance and

voisinage Thus the sources bear the reading that thesdrdesctio not overlap.

Although a trend may be noted in the cases fis@arleyto Rockhamptonthe
sources as a whole are not clear and none of theediypotheses is fully compatible
with them. Nonetheless, it is asserted that, imtleelern law, there are two doctrines
operating in Jersey law. These are not functiompliv@lents becauseoisinage
applies to cases of physical damage (between cmnigy properties), whereas

nuisance applies to cases of interference with yemgmt. Consequently, the

19 gee the table above.

21 See: ch 9 B(4), abovRockhampton v Gal2007 JLR 332, 384, para 154, per McNeill, JA.
?2Iemphasis addedearley v Dawso(.971) 1 JJ 1687, 1702, per Le Masurier, Bailiff.
BCh 9 C(3).
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influences of English and French &#appear to be balanced. Perhaps fortunately,
as was seen earlier, both these laws have muclorimmon, and the underlying
principle in both is the same: the respective sghit the parties must be balanced.
This principle is also seen in bothoisinage and nuisance in Jersey law.
Reassuringly, Jersey is not the only jurisdictian apply different doctrines to
interference with enjoyment and physical damage:South Africa, the law is
structurally comparable. Thus, although the divisio the Jersey lawisinageand
nuisance) may be viewed as undesirable, the SofniteA experience demonstrates

that such a solution can work.

D. DOCTRINAL BASES

Nuisance has been stated to be tortfdtigpisinageto be quasi-contractufl® An

examination of these attributes follows.

(1) Nuisance

In the materials from 1789 to 1962, the concephasis of this area of law is
unclear’™” The court inKey talks of liability “in law”.?*® This could suggest that the
action followed the alleged breach of an obligatemsing ex lege or this may

simply indicate that the basis of liability was monsidered at all.

Whatever the nature of the Jersey concept hadhatligibeen, it came to be regarded
as a tort in the case law on interference with yngnt (nuisance)lhe first of these
cases wasglu Fey which applieKey, but also refers to English materials on the tort
of nuisance. Express reference is made to totebasis of liability*® Subsequent

cases in this line also refer to t6#.Judicial opinion is that, despite reference to

14 Meaning both pre- and post-codification law. ltulbbe wrong to characterise this as “civilian”
because other civilian systems have different aggres to that taken in France. See: Tunc
Encyclopedia

215 For exampledu Feu v Granite Produc(d973) 1 JJ 2441, 2447, per Ereaut, Deputy Bailiff

218 Eor exampleSearley v Dawsofi1971) 1 JJ 1687, 1702, per Le Masurier, Bailiff.

27See: ch 9 B(1).

28 Key v Rega(1962) 1 JJ 189, 195, per Le Masurier, Deputyifail

29Dy Feuv Granite Product§1973) 1 JJ 2441, 2447, per Ereaut, Deputy Bailiff

220 Magyar v Jersey Strawberry Nurserigk982) JJ 147, 149, per Crill, Deputy Baili@ornick v Le
Gac2003 JLR N43, per Le Cras, Commissioner.
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English law, the English tort of nuisance has neg¢rbreceived into Jersey I&f.
One view, therefore, is that this islerseytort of nuisancé? It is submitted that the
sources bear such a reading. Consequently, it s&nthe basis of Jersey nuisance

is tortious.

(2) Voisinage

Based on Pothi€f3the court inSearleyattributed the doctrine afoisinageto quasi-
contract??® This was restated iBrowne®?® Rockhamptofi?® andYates(in the Royal
Court)??” Pothier's approach is understandable, at leasthen context of the
eighteenth century. Certain obligations exist betweeighbours that do not arise by
agreement between the parties. Therefore, thegareontractual. To classify these
obligations in the law of tort would not reflectetlpre-existing relationship between
the parties. (Quasi-delict may also be rejecteth@ground.) By recourse to quasi-
contract, two features of neighbourhood law obiayet are brought out: adoption of
the obligations is involuntary; and the nexus ghts and obligations resembles a

contract.
Pothier defines quasi-contract as:

“le fait d’'une personne permis par la loi, qui llige envers une autre, ou
oblige une autre personne envers elle, sans qutiéniienne aucune
convention entre elles?

21 Gale v Rockhampto®007 JLR 27, 35, para 13, per Bailhache, BaiRffickhampton v Gal2007
JLR 332, 364, para 89, 374, paras 124 — 126, andi@ras 131 and 132, per McNeill, JA.

222 Rockhampton v Gal2007 JLR 332, 380, para 141, per McNeill, JA.

223« @ yoisinage est un quasi-contrat”; Pothleaité du contrat de socié®® appendix, para 230.

224 Searley v Dawsoif1971) 1 JJ 1687, 1701 — 1702, per Le MasurieilifBaeferring to Pothier
Traité du contrat de socié®® appendix. See: Zimmerma®@bligations14 — 21 for a short historical
account of the classification of obligations.

225Browne v Premier Builder&1980) JJ 95, 105, per Crill, Deputy Bailiff.

2% Gale v Rockhamptor2007 JLR 27, 35, para 14, and 42, para 34, pehdadie, Bailiff;
Rockhampton v Ga2007 JLR 332, 386, paras 160 and 163, per McN#ill,

2272007 JRC 237, unreported, para 9, per BailhachgiffB

28 pothier Traité des Obligationgara 113. Pothier's definition is not dissimilar that in Bell's
Dictionary 878: “A quasicontract differs from a proper contract in thisattit is not constituted by
express consent, bak re-that is, by one of the parties doing deeds whicporrt an obligation on
him in favour of the other party, @ice versa
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According to this definition, there is one actiersent in the creation of a quasi-
contract: “le fait d’'une personne”. If the “fait$ ia juridical act (a “lawful volitional
act intended to have legal consequenéé¥i) is hard to see how this definition

e**° the obligations ofvoisinageare not voluntarily assumed.

applies tovoisinag
Interpreting “fait” as a juridical fact (an evera tvhich the law attaches certain
consequences without the intervention of the wilthee obligee) does not advance
the matter: there is still no change of circumstsnto which the law could attach
consequences because one is always in the staééngfa neighbour. This is not true
of other quasi-contracts. Unjust(ified) enrichmantlnegotiorum gesti@re two of

the examples of quasi-contracts which follow Pathielefinition?** For each of

these, there is a clear juridical fact.

If voisinagedoes not fit easily into quasi-contract, the catggtself can also be
criticised. It may be observed that Pothier's d&bn of quasi-contract is wide
enough to include tort la??? and so does not explain the difference betweemtbe
A similar observation may be made about the dédimitof quasi-contract in the
French Civil Codé*® This definitional problem and the lack of cohermetween
the nature of the different quasi-contracts termsupport the criticism that the
category is insufficiently precise to be meaningféter Birks has referred to the
quasi categories as “hopeless”, and observes Het are little more than an
ineffective attempt to respond to “the challengetlvé residual miscellany” left
behind by acceptance of “Gaius’s two main causatixnts, contract and wrong®™*
This acceptance, he notes, “all too easily metahasgs into the rather different
affirmation that they [other obligations] ariseheit from a quasi-contract or a quasi-
wrong”.>*® This “is only a variation upon the theme thathaitls be either pigeons or

sparrows. It merely says that all those which aher pigeons nor sparrows must

22 GarnerBlack’'s26. Also, for example: Litvinoff ransactionsvi.

20 0Or any other quasi-contract.

21 pothierTraité des Obligation§6, para 113.

232 The same can be said of Houard’s definition ofsifeantractDictionnairevol 4, 3.

233 Art 1371.

234 p Birks “Definition and Division: A Meditation omstitutes3.13” in BirksClassification18. Also:
ZimmermanrObligations15 — 16.

2% Birks ibid 18 — 19.
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be counted either as though they were pigeons tcagsh they were sparrows®
Classification as a quasi-contract also overlooks fact thatvoisinage (like
nuisance) is always found in the context of paléictelationships to land.

Louisiana law presents an alternative explanat@mnwhat it calls “vicinage™’ a

legal servitude. Legal servitudes, however, standthe same relationship to
conventional servitudes as quasi-contracts do tdracts. In other words, the legal
servitude itself is something of a “quasi” categayd does not improve on a quasi-

contractual analysis.

Whatever may have been the view of at the timeathiBr, modern legal analysis
tends to discard quasi-contract, often by re-dwssgj obligations as tortious, or
simply as obligations arisingx lege With the exception of Louisiana, in the
jurisdictions considered, this area of the lawdgarded as entirely tort-based. Of
particular significance for Jersey is the fact tRa¢énch law has rejected Pothier’s
classification in respect dfoubles de voisinagén favour of tor*® Given the
analytical difficulties attendant to understandumgsinageas a quasi-contract, it may
be that Jersey law will choose to develop in thieddion in the future. As matters
stand, quasi-contract suffices as a convenient,labdong as no legal consequences

are attributed tooisinagemerely on the basis of that appellation.
E. PREREQUISITES FOR LIABILITY

For both nuisance andoisinage two fundamental questions must be answered:
where is the threshold above which liability at@shand, is the presence of fault
necessary? The method by which the threshold &dniliy is determined differs
according to whether it is a matter of nuisanceée(ference with enjoyment) or a

matter ofvoisinage(physical damage) because, although each invblaescing the

> |hid 19.

237 For example: Yiannopoul@ervitudegpara 32.

23 Although unjust(ified) enrichment (art 13@6se( andnegotiorum gestigart 1372et seqj are still
classified as quasi-contracts.
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respective rights of the neighbours, the considmrattaken into account in order to

strike that balance are not the sarite.

(1) Nuisance

The threshold in an action for nuisance is deteechiby reference to a number of
circumstantial elements (considered below). Ircafles, some abnormality about the
circumstance must be preséft. A person is expected to tolerate reasonable
interferencé* and what is reasonable is calculated in relatiofitie needs of the
average person in the particular neighbourhdtWas the inconvenience “so great
as to exceed in degree that which the average patsould have to accept? In
essence, the rights of one party must be balargadst those of the other.

The threshold determined, must the victim prove wmengdoer’s fault before the
court will award damages for (non-physical) harmEhglish law and in Scots law,
this fault requirement exists. In English law, taul nuisance is not identical to that
required for liability in negligence, but “some deg of personal responsibility is
required”?** The presence of fault is determined by referemcehe degree of
foreseeability of the harm occasiorféd;where the degree of foreseeability is
sufficient, fault will be imputed. The Scottish gam is similar. InRHM Bakeries
(Scotland) Ltd v Strathclyde Regional Coufitiithe court held that, damage and
causation being proved, the onus was on the defendshow lack of fault*’ In
English law and in Scots law, an injunction to geivthe action complained of may
be obtained by demonstrating that there is a noesahut damages will not be

awarded unless fault can also be shown.

239 5eeKey v Rega(1962) 1 JJ 189, 193, per Le Masurier, Bailiff.

240 As in French law: Viney & Jourdai@ionditions1218, para 953. Also: ch 9 A(4), above.

241 Key v Regal1962) 1 JJ 189, 192, per Le Masurier, Bailiff. éslslu Feu v Granite Products
(1973) 1 JJ 2441, 2446, 2451, per Ereaut, DeputiifiBaYates v Reg’s Skip8007 JRC 237,
unreported, para 13 “the noise was intolerablet,Balhache, Bailiff;Reg’s Skips v Yate008 JLR
191, 202, para 36, per Jones, JA.

242 Key v Rega(1962) 1 JJ 189, 192, per Le Masurier, Bail@brnick v Le Ga003 JLR N43, per
Le Cras, Commissioner.

23 Key v Regal1962) 1 JJ 189, 192 (also: 194) per Le Masuriailifd Also: du Feu v Granite
Products(1973) 1 JJ 2441, 2447, 2448, 2449, per EreaytuyeBailiff.

244 sedleigh-Denfield v O’Callagaji940] AC 880, 897, per Lord Atkin.

245 Overseas Tankship (UK) Ltd v Miller Steamship Cp[P967] 1 AC 617, 639, per Lord Reid.
2461985 SC (HL) 17.

247 |bid 45, per Lord Fraser of Tullybelton.
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A fault requirement is not discussed in the Jersages on interference with
enjoyment. However, if fault may be inferred frohe tfacts, the presence or absence
of a fault requirement may yet be discerned from d¢hses. The question is this: if
the alleged wrongdoer’s use of land breaches theslhibld of acceptability, can
immunity from damages be obtained by proving absewfcfault? In practice the
wrongdoer would be required to show that he orwhs ignorant of the nuisance.
Three cases are of particular interest.

In du Feu(dust), the plaintiff was awarded damages in respé the interference
with enjoyment of his lané’® The defendant’s argument that the quantity of tast
never been unreasonable or excessive was rejegtéduebcourt. Further, the court
noted that it was “only recently that the defenddhtad] taken really effective steps
to reduce the emanation of dust”, steps which ‘@oahd should, have been taken
much earlier.®* This last statement may be indicative of faulttbe defendant’s
part. These comments appear in the court's owneptason of its conclusions,
where, presumably, the court presents only thetpalimectly affecting its decision.

Nonetheless, when the court sets out the “relendas™>°

to be applied, “striking a
just balance®! is considered and fault is not. If fault is img@ott, it is odd that it is

not mentioned.

In Magyar, an injunction was granted, with the court leavowgr “the question of
damages for past nuisand@® The “beneficial owner” of the defendant company
(Mr Racz) described the noise complained of as rifyimg”,**® both parties
“expected [that the glass-blowing activity] coul@ lsarried out without causing
inconvenience by noisé® and Mr Racz “took immediate steps to try to change

matters.?> However, it seems that the steps taken did ndudecturning the

28Dy Feu v Granite Productd 973) 1 JJ 2441, 2451, per Ereaut, Deputy Bailiff.
249 H
Ibid 2450.
20 |bid 2447 — 2449.
#1bid 2448.
%2 Magyar v Jersey Strawberry Nurserig982) JJ 147, 155, per Crill, Deputy Bailiff.
253 .
Ibid 149.
254 |bid 148.
255 |bid 149.
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machinery off (doing so would have caused irreparalamage to the furnac®)
Arguably, there was fault in the continuance of #ogivity, because the defendant

was apprised of the noise nuisance.

Damages were also sought in respect of noise mesarCornick According to the

note of the decision:

“in order to claim damages, the nuisance must Hstaatial to the person
occupying the property irrespective of his positionlife, age or state of
health [...] when considered as a whole the deferslamttions were
unreasonable and the plaintiff was entitled to dgesdor nuisance?®’

Thus put, the determinative factor for an awardarhages appears to be whether the
nuisance was “substantial’”, and whether the defetgla actions were
“unreasonable”. Is unreasonableness a synonynaditrifi this context? Perhaps it is
not. The note of the judgment makes reference teasonable inconvenience.
“Unreasonable” action in the quotation above seémsefer to that. Arguably,
therefore, what is required for an award of damagesording toCornick is a
substantial nuisance, which is also an unreason@blebnormal?) inconvenience.

Both conditions are calculated objectively.

Fault is not considered expressly in these casagpl€d with the conclusions of the
court inCornick this tends to support the view that showing failiot a necessary
prerequisite for an award of damages. On this po@refore, the Jersey position
appears to be closer to one of no-fault liabilNipnetheless, although its presence is
not necessary, it may be that faultose of the facts and circumstances that can
contribute to a finding of liability>® A number of other factors are also taken into

account.

2% |hid 152.

%7 Cornick v Le Ga@003 JLR N43, per Le Cras, Commissioner. It i alsted that “it was open to
the court to award damages even if the plaintiffisweot entitled to an injunction to halt the
defendant’s actions. The sum awarded would reptebensum which the plaintiff could reasonably
have demanded as quid pro quofor allowing the infringement of her rights.” Hower, this
statement relates to the matter of trespass, nsamce.

28 For a similar conclusion on Quebec law see: PapéRoule” 247,
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Time: An activity which could not give rise to colamt at one time may do so if it
is carried out at another. For exampleGarnick a neighbour’s nocturnal external

improvements were held to be unacceptable.

Location: The character of the neighbourhood igtakto accourt®® However, this
“does not mean that a person who lives in [...] asyaieighbourhood can never
complain of any additional noisé®! Rather, the effect is that the total level of rois
required to cross the threshold of unreasonablesdsigher. What is considered to
be a nuisance differs according to the context hictvit is sef®® That the plaintiff

came to the nuisance is no defefEe.

Manner: InMagyar, there is a suggestion that the manner in whiehaittivity is
carried out is relevant to liabili* It is not clear what this means. It may refer to
whether the defendant has taken steps to limiptbblem, which the defendant in
that case had dorf&

Intensity, continuity and duration have also beerem by the court as issues for
consideratiorf°® Continuity and duration are likely to come togethEhe precise

guantative requirement will depend wholly on thewmstances, but it is likely that
one occurrence will be insufficient. Idu Feu (dust), three alleged occasions

sufficed?®’

259 Cornick v Le Gac2003 JLR N43. House construction (which impliedfigludes renovations and
repairs) is (normally) a reasonable use of lakdy v Regal(1962) 1 JJ 189, 194 — 195, per Le
Masurier, Bailiff.

280 For exampleKey v Rega(1962) 1 JJ 189, 192, per Le Masurier, Bailiff.

%1 Dy Feu v Granite Productfl973) 1 JJ 2441, 2449. Alsbtagyar v Jersey Strawberry Nurseries
(1982) JJ 147, 150 — 151, per Crill, Deputy Bailiff

%2 For exampleYates v Reg’s Skif®007 JRC 237, unreported, para 12, per Bailhaghitff.

23 35ee: ch 9 F(3).

24 Magyar v Jersey Strawberry Nurserig982) JJ 147, 150, per Crill, Deputy Bailiff.

2% |hid 149.

% |bid 154, 154, 150, respectively. For continuity andation, see alsadu Feu v Granite Products
(1973) 1 JJ 2441, 2449, per Ereaut, Deputy Bailiff.

%" Du Feu v Granite Productd973) 1 JJ 2441, 2451, per Ereaut, Deputy Bailiff.
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Finally, what is unreasonably excessive is caledatobjectively*®® The
hypersensitivity of the plaintiff will not increadmbility, nor give rise to it where it
would not otherwise be preséfit.

(2) Voisinage

Physical damage was at issueéSarley in Browneand inRockhamptonin each of
these cases, the damage was “seri6{fsr more than triviaf’* or “substantial”®’
This indicates that, as with an action for nuisartbe problem must be above a
certain level before there is liability, but it prtdes no guidance for determination of
the minimum. In Key, physical damage was alleged, but the plaintiffswa
unsuccessful on this poffit because causation was not proved. Further, tiésia
the plaintiff's property were described by the ¢oas “insignificant’?’* If it is
possible to prove causation in a case of insigaficlamage, would liability exist? It
seems likely that it would not. Arguably, the guaigliprinciple should bde minimis
non curat lex The law should not concern itself with triviad§. To do so could

encourage frivolous or vexatious litigation.

According to the Court of Appeal Mates the essential facts which must be proved
for both nuisance angbisinageare the same: that the damage exceeded the lignit an
ordinary person was supposed to Béarlf that is correct there is no fault
requirement. From the facts in some of the caSdscould be argued that fault was
present, but this does not make fault a necessesequisite to an award of
damages. Nonetheless, its presence may be one l@atiing a court to hold a party

liable.

88 Magyar v Strawberry Nurserie€1982) JJ 147, 153, per Crill, Deputy Bailiff. Alsdu Feu v
Granite Productq1973) 1 JJ 2441, 2450, Ereaut, Deputy Bailfétes v Reg’s Skif007 JRC 237,
unreported, para 26, per Bailhache, BaiRgg’'s Skips v Yate)08 JLR 191, 201, para 31, and 209,
paras 63, 64.

9 Magyar v Strawberry Nurserig4982) JJ 147, 149 — 150, per Crill, Deputy Bailiff

2 Searley v Dawsofl971) 1 JJ 1687,698, per Le Masurier, Bailiff.

21 Browne v Premier Builder&1980) JJ 95, 102, per Crill, Deputy Bailiff.

2’2 Gale v Rockhampto?007 JLR 27, 30, para 2, per Bailhache, Bailiff.

273 And every other. See: ch 9 B(2).

2" Key v Rega(1962) 1 JJ 189,93, per Le Masurier, Deputy Bailiff.

?>Reg’s Skips v Yat&d08 JLR 191, 201, para 31, per Jones, JA.

2’8 For exampleSearley v Dawso(1971) 1 JJ 168Browne v Premier Builder§l980) JJ 95; and the
Rockhamptoriitigation, 2007 JLR 27, 2007 JLR 332. Alstu Feu v Granite Productfl973) 1 JJ
2441;Magyar v Jersey Strawberry Nurseri@®982) JJ 147Cornick v Le Ga003 JLR N43.
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Unlike the Court of Appeal irYates the judgment of the court iKey seems to
separate the two types of interference, and bdwasrdading that exceeding the
degree the average person should have to &ttemplies to interference with
enjoyment, whereas for physical damage it need belyshown that (significant)
damage occurred as a result of the alleged wromigdaetivity>’® However, the
same principle is at work in both instances: when-trivial physical damage is
occasioned, this is an example of interference exkog the degree the average

person should have to accept.

The courts have stated that, in cases of physemalage, the obligation wmoisinage
only arises between neighbours whose propertiesaarguous’® This rule may be
criticised as drawing an arbitrary division betwedamage caused to immediate
neighbours, and damage caused to those who dohao¢ & boundary with the
wrongdoer but who are, nevertheless, closely pratemFor example: A’s land and
C’s land are separated by that of B. A’s activitilessnage C'’s land. C may have an
alternative basis for an action against A, sucaraaction for negligence, but if there
is none and contiguity of properties is requisehas no redress, simply because C
and A have no common boundary. Given that this iuleot applied in any of the
other systems examined, it should be re-examined.

(3) Conclusion

In Yates the Court of Appeal said that the essential fecctse proved were the same,
whether the action was one of nuisance ora$inage the court had to be satisfied
that the “activities were productive of noise whidm an objective view, exceeded
that which the ‘average’ or ‘ordinary’ or ‘normagerson could be expected to
tolerate.”®® That much may be accepted. Where, however, thatQduAppeal
appears to err is in suggesting thabisinage applies to interference with

enjoyment®® Further, there is a difference betweenisinage and nuisance

*"Key v Rega(1962) 1 JJ 189, 193, per Le Masurier, Deputyiftail
278 | i
Ibid.
2 Searley v Dawsofl971) 1 JJ 1687, 1701, per Le Masurier, BaiRffickhampton v Gal2007 JLR
332, 384, para 154, per McNeill, JA. Pothleaité du contrat de socié®” appendix, para 230.
280 Reg’s Skips v Yaté¥08 JLR 191, 201, para 31, per Jones, JA.
#lgee: ch 9 C.

254

www.manaraa.com



regarding the way in which the threshold for lighiis determined. Fovoisinage
the physical damage must be more than trivial. Roisance, the threshold is
determined in reference to certain circumstanti@ments. The contiguity
requirement for an action woisinagewould be another difference in the essential
facts to be proved, but it is argued that this sHeuld be rejecte®? In either case,

it is not clear whether liability is fault-based.id suggested that it is not, but, in the
case of an action in nuisance, the presence dfitaohe of the elements considered

in ascertaining whether the threshold for liabiligs been breached.
F. LIMITS OF LIABILITY

(1) Personal Injury

Some of the earlier cases deal both with interfegesith property and with personal
injury and do not distinguish them as separaterdaf® Later cases are unclear over
whether personal injury caused by the activitiea akighbour is part of the doctrine
covering interference with property. In bdtley anddu Fey personal injury to the
plaintiff was alleged® In the latter case the question was not decidelde;, it was
said that, although the plaintiff's illness was tlesult of the defendant’s action, this
“does not necessarily make him liable in I&%”.“Necessarily” suggests that the
defendant may be liable in some instances. Inax lse it was said that “it is not
necessary in an action for nuisance [...] to show thare had been injury to
health”?®® Conversely, the Court of Appeal Rockhamptoropined thatvoisinage

does not include personal injury claiff5.

Personal injury may be distinguished from intenfiee with property because there

is no necessary connection between the victim &edland?®® This is not so,

2g5ee: ch 9 E(2).

283 For exampleKeough v Farley(1937) 12 CR 373Coutanche v Lefebvrl955) 249 Ex 390. See
also:Rockhampton v Gal007 JLR 332, 375 — 376, paras 128, 129, per MENAI.

284 Key v Regal1962) 1 JJ 189, 192, per Le Masurier, Deputyifaitlu Feu v Granite Products
(1973) 1 JJ 2441, 2443 — 2444, per Ereaut, DepathfiB

“85Key v Rega(1962) 1 JJ 189, 195, per Le Masurier, Deputyifail

286 Magyar v Jersey Strawberry Nurserig982) JJ 147, 153, per Crill, Deputy Bailiff.

87 Rockhampton v Gal2007 JLR 332, 384, para 154, per McNeill, JA.

28 See:Hunter v Canary Wharf1997] AC 655, 706, per Lord Hoffmann. In Scotlaitdseems that
recovery in nuisance for personal injury is possibVhitty Nuisancepara 80.
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however, where personal injury is a consequencgtbér physical damage to land
or interference with enjoyment of it. Thus it igggested that, in cases wdisinage
provided the physical damage to the land is seffity serious as to give rise to
liability, damages may also be awarded for somt&amt®es of personal injury which
were direct consequences of the damage to the Rindgilarly, in an action for
nuisance, recovery for personal injury consequarthe interference with enjoyment
ought to be possible in some cases. As wilsinage however, damages should
only be awarded where there is a successful clairrsdme harm to the land (in this
case, interference with enjoyment) because, withthiait, there would be an
insufficient (or no) causal link between the alleégerongful act and the damage for
which compensation is sought. Even where a claim plersonal injury under
nuisance owoisinagecan be made out, there is no reason why therelcsinog be

concurrent liability in negligence.

(2) Identity of Parties

(a) Who can be sued?

The party who has caused the loss can be suedcaBas indicate that liability may
be ascribed to an owner or a les¥8eBy analogy this should also be true of a
usufructuary’® It is submitted that these conclusions apply tthbwisance and

voisinage

In Searleythe court said that the obligation arisingvimisinageon an owner could
not be divested “by transferring it to anoth&"In Yates where the defendant was a
tenant, it was held that the plaintiff could alsové pursued the own&¥ Therefore,

it seems that the owner remains liable, even wl¢nnoccupation. However, where
land is subject to a usufruct or a lease, seekirenjoin the owner (or bare-owner) in
a bid to prevent further interference with propewigpuld be ineffective. Where
damages are sought (assuming fault is not a negessadition), both the occupier

and the owner may be sued.

89| esseeReg’s Skips v Yat@d08 JLR 191, 207, para 54, per Jones, JA.

291t may also be true of a licensédercer v Bower(1973) 1 JJ 2453, 2454, 2458, per Le Masurier,
Bailiff. Note, however, that this case was decidadhe basis of a contract between the parties.

21 5earley v Dawsofi1971) 1 JJ 1687, 1702, per Le Masurier, Bailiff.

292 Rockhampton v Gal2007 JLR 332, 354, para 54, per McNeill, JA.
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Forvoisinage Pothier’s notion of the parties appears to bedas their relationship
as neighbour§®® A question, therefore, arises over the preciseraaif a neighbour.
If voisinageis based on quasi-contract, is the unlawful oaaupart of this nexus?

This question may also be raised in relation to wdno sue.

(b) Who can sue?

The owner can su@? but it may be that the victim property is lawfuthgcupied by
someone other than the owner. The lawful occupi@y sue, whether it is a case of
voisinageor of nuisance. Can a non-occupying owner alsserain action? This
should be possible imoisinage whatever the remedy sought, because the owner has
the right to stop or vindicate physical damage lte immovable. For nuisance,
whether an award of damages can be made will deppod whether the non-
occupying owner has suffered loss (although amotjan is the primary remedy).
Where the property is subject to a lease, it mayhhe failure of a tenant to renew
could be construed as loss for this purpose. Wiheréand is subject to a usufruct, it
is hard to imagine a situation where a bare-ownilr suffer loss as a result of
interference with enjoyment. Therefore, it seerkelyi that bare-owners will only be

able to sue in respect of physical damage.

(3) Defences

Showing that causation is lacking, or that the dgemsuffered is trivial, will prevent
liability attaching to the defendant. These cartnally be described as defences: the
plaintiff's case has simply not been made out.

Arguing that the plaintiff came to the nuisancenés a defencé® If a plaintiff has

moved into a house, which was previously occupddmeone who was deaf, the
fact that a neighbour has been playing the tulbba £2am to 3am five days a week for
the past five years does not prevent the plaifiiifiin getting an injunction against

this activity. If, however, there is no change winership and the victim tolerates the

293 pothierTraité du contrat de socié®® appendix, para 235.

294 For exampleRockhamptoriitigation (2007 JLR 27; 2007 JLR 33tagyar v Jersey Strawberry
Nurseries(1982) JJ 147.

2% Magyar v Jersey Strawberry Nurserig€s982) JJ 147, 148, 150, per Crill, Deputy Bailfeg’s
Skips v YateR008 JLR 191, 211, para 70, 214 — 215, para 85248, paras 86, 87, per Jones, JA.
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tuba for three years, is there a right of actioh@ &nswer is probably no. Each new
incident of tuba playing could be argued to contita fresh nuisance, thus avoiding
the extinction by prescription of the right of actj but it seems likely that the

taciturn plaintiff's action might be vulnerableaadefence of estopp&l’

An action for compensation for physical damageasmmed during a previous
owner’'s tenure cannot be raised by a successorrovgeause the latter is not the
person to whom loss has been caused. Of courserighe of action could be

assigned to the successor owner.

If the plaintiff has contributed to the problemgetdefendant is liable only to the
extent of his own contribution. For example, if stbaction work on the defendant’s
land caused subsidence and damage to buildingshemlaintiff's land, but the
plaintiff's own activities have worsened the prablethe defendant is not liable for
all the damage. However, again, this is not syriatdefence, but a statement of the
obvious: wrongdoers are liable only for the wronwtt they themselves have

committed.

In cases of nuisance, if the problem has alreadgeask this may be sufficient to
avoid the imposition of an injunction on, or an avaf damages against, the

defendant®’ unless it is likely that the problem will recur.

(4) Remedies

Where there has been, or is, interference with gngpthe court can grant
damage$®® an injunctive remedy® or both3*° As well as prohibiting a particular
activity, the court may also compel the wrongdaecarry out certain action as a

condition of being allowed to continue an activityhis occurred irMagyar, where

2% Eor exampleMacon v Quéré@001 JLR 80.

297 See:Curry v Horman(1889) 213 Ex 511, 513.

2% For exampleLysaght v Channel Islands Property Holdind961) 253 Ex 204; (1962) 254 Ex 10;
Searley v Dawso(11971) 1 JJ 168/u Feu v Granite Productdl973) 1 JJ 2441Browne v Premier
Builders(1980) JJ 95¢Gale v Rockhampto007 JLR 27.

299 Chisholm v Glendewa(1924) 233 Ex 390yates v Reg’s Ski907 JRC 237, unreported.

%0 putton v Constable of St Heliét901) 221 Ex 120vlagyar v Jersey Strawberry Nurserig982)
JJ 147Cornick v Le Ga@003 JLR N43.
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the defendant was ordered to take specified stepgduce the amount of noise
conveyed to the plaintiff's property as a resulthi$ glass-blowing work®?* It
seems probable that awards of damages will be nomtle when the problem
complained of has ceased, or will cease becausedan to this effect has also been
made, for damages will not be granted in ordeeg@lise wrongful actiofi* (which
would be the effect if they are granted where thereo certain prospect of the

problem ceasing).
G. NEIGHBOURHOOD LAW

Voisinageis used in at least two different ways in the nradaw. Voisinageas a
specific legal doctrine has been considered abduesinagecan also be translated
more broadly, as “neighbourhood la#® In this sense, it is an organising concept,
akin to family law, gathering parts of the law tdge on the basis of where they
apply in the physical world, but not altering tlegél nature of those part¥.

The courts have observed that the laweboulementsnatural drain of water from
higher to lower ground, water in general, encloswfkland andranchageall form
part of this general aré¥ (It has been suggested that these could be dtabsié
natural servitude®® although some appear to be legal servitudes.) oy to
Pothier, a number of rules and regimes constituédaw of the neighbourhood. The
obligation not to harm one’s neighbour by the user®’s property is part of thi§!

€% the action to ward off rainwaté?® the natural

e311

His account also includebornag

servitude of drain from higher to lower grouttd and thetour d’échell Le Gros

%91 Magyar v Jersey Strawberry Nurseri@982) JJ 147, 154 — 155, per Crill, Deputy Bilif

92Dy Feu v Granite Productél973) 1 JJ 2441, 2452, per Ereaut, Deputy Bailiff

%93 For example:Gale v Rockhampto2007 JLR 27, 38, para 23, per Bailhache, Baifiurnel
Voisinageconcerns this sense of the word. See also: YiammopServitude<l0, para 12.

%94 Rockhampton v Gal2007 JLR 332, 356, para 60, per McNeill, JA.

3% Gale v RockhamptoRd007 JLR 27, 38, para 23, per Bailhache, Baififso: Rockhamptowv Gale
2007 JLR 332, 357 — 358, paras 63 — 65, per McNE\I

3% Gale v RockhamptoR007 JLR 27, 38, para 23, per Bailhache, BaiRifickhampton v Gal2007
JLR 332, 357, para 65, per McNeill, JA.

%97 pothierTraité du contrat de socié®® appendix, para 235.

398 |bid para 23%t seq

%99 |bid para 236.

319 pid.

311 bid paras 244 and 246.
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covers some of the same poifits,and, from his work, the following apposite
additions may be mad@é?® cléture or the right to enclose one’s lafid;enclave or
the way of necessit® the rules concerning fruits hanging over neighbmmur
land3® further aspects of the law of watéf:branchage or the obligation to cut off
branches which protrude over a neighbour's Efidhe law relating to tree rootd’
and the regime relating to constructions on a bayitf° It is interesting to note that
the FrenchAvant-projet de réforme du droit des bi#giemploys a similar structure,
where the title orvoisinageincludestroubles de voisinagearbres et plantations
clotures mitoyennetg les jours et vuesl’égout des toits le bornage and les
servitudes légale¥? The law of the neighbourhood is the genus, undechwthere
are a number of species (rights).

H. CONCLUSION

What is the law applicable when one neighbour, ubhouse of his or her land,
interferes with the land of another neighbour? T@oetrine ofvoisinageprovides
redress where there is physical damage and theflanvisance applies where there
is interference with enjoyment. In both cases,gunictive remedy or damages are
available, but the doctrines also differ. Nuisarsctrtious, whereagoisinageis said

to be quasi-contractual. To an action in nuisanites three-year extinctive
prescription applie¥?® To an action irvoisinage the period is ten yea?$’ The way

in which the thresholds for liability are ascertdrdiffers also.

%12 Albeit with no reference to an overarching struetu

%13 Noted inRockhampton v Ga2007 JLR 332, 360, para 73, per McNeill, JA.
%4 e Gros, 36.

%15 bid 38 (and T Hanson’s note, 517).

31%|bid. Also: Matthews & Nicolle, 15, paras 1.59, 1.60G¢ctlle Immovable45 — 46.
%7 e Gros, 195.

318 |bid 222 (and T Hanson’s note, 546).

319|bid 226 (and T Hanson’s note, 546).

320 |bid 18 — 20, 261 (and T Hanson’s notes, 514, 550).

321 A proposal for the reform of the property provissdn the French Civil Code.
322 hitp:/lwww.henricapitant.org/node/70, accesseddgust 2011.

23| aw Reform (Miscellaneous Provisions) (Jersey) &80, art 2(1).

24 Rockhampton v Gal2007 JLR 332, 392, para 182, per McNeill, JA.
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How should the law develop? Three possible imprev@s) are suggested. The
contiguity requirement for an action woisinageshould be rejected. Also, the quasi-
contractual basis of the doctrine w@bisinage could be replaced, possibly by
assimilatingvoisinageinto the law of tort. Finally, the existence ofawloctrines is
not ideal as in some cases it will be difficult geparate physical damage from
interference with enjoyment. This problem would émeliorated by rendering
uniform the periods for extinctive prescription gach action.
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FINAL CONCLUSION

Jersey law, and within it Jersey property law, haaeived little academic attention.
If volume of legal research is proportionate to ylagion size this is understandable,
if unmerited. There is much to interest and occilngyresearcher in Jersey law, given
its rich historical development and the interpldyddferent legal traditions. This
thesis has examined some specific areas of Jemrspeny law in detail before

considering the nature and structure of Jerseygptpaw as a whole.

Jersey property law bears the influence of Normeudél law, the civil law, and
English common law. The first of these is largdlyt not completely, extinct; indeed
the extent to which it survives is itself an im@mt question. The second and third
have competed for hegemony, in property law asmsee in private law. One of
the purposes of this thesis has been to considethwh the dominant voice in

property law is the common law or the civil law.

As the chapter on Feudal Land Tenure shows, fdadahas retreated so much that
what remains today is a largely empty structurgedhe duty of suit of court on
fewer than a score @eigneursand a handful of obligations on foseigneurswith
respect to a visiting monarch. It can be seriouBdybted whether any of these
obligations would be enforced in the event of fiaalto perform. As the substance of
feudalism has declined, so the conception of thlet rof thetenant or vassal, at the
bottom of the feudal chain has become more likeatteolute ownership of modern
civilian systems; as the influence of feudal law hetracted, so the civilian influence

has expanded.

Although Jersey law as a whole can be something béttleground between the
civilian influence of French law (both before arftea 1804) and the common law
influence of English law — as seen in the chapteYoisinageand Nuisance — there
are clear indications that much of the foundatiand substance of Jersey property

law are civilian. The sources refer frequently tonkan law and théus commune

262

www.manaraa.com



development of it, as well as to more modern Frdawsh This has been seen in the
chapters on the law of Servitudes, the chapteherCiassification of Property, and
the chapter on Real Rights. Although the sourcés m® English law also, such

references are far less frequent than those thatcivhaterials.

Further, it can be seen from the chapters on Regit®Rand the Classification of
Property that Jersey property law is largely canlias to structure. Admittedly,
Jersey law, like English law, remains vestigiakydal but, as the legal systems of
France and Scotland demonstrate, the presencermgets of feudal land tenure is
not a determinative marker of a common law systandersey law, unlike in English
law, there is no separation of Law and Equity. Wtiensources are synthesised into

a whole, the overall impression is of a civiliarstgm of property law.

Comparative reference to other legal systems wsas@rt of the approach adopted
for this thesis. Given the relative paucity of matilegal materials, this has been
unavoidable but also invaluable, providing contdkiminating the present law, and
assisting identification of appropriate possibéi#ifor future development. As the
first chapter explains, Jersey is a mixed jurisdict influenced by French law
(broadly construed) and English law. And as welFeench law and English law, the
mixed jurisdictions of Louisiana, Quebec, Scotlagduth Africa, and Guernsey
(Jersey’s sister jurisdiction) were obvious systéonsomparative study. It is further
noted in the first chapter that property law in edxjurisdictions tends not to be
mixed, but almost entirely civilian, and that tteer® may be said of Jersey property

law also.

Finally, a thought to the future: the main languafelersey is English. Since the
cessation of conveyancing in French in 2006, ajallebusiness is conducted in
English. Old commentaries, court reports, legistati conveyances and other
sources, however, remain in French. As proficiemcyrench amongst the legal
profession declines this presents a problem, famgpte, with respect to continuity
of doctrines and concepts. Further systematic ngion Jersey law will be needed

before the sources become inaccessible to thoseralstise it.
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